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I. Introduction

A. Need for Guidelines

Victims of child abuse and neglect
come before juvenile and family court
judges for protection from further harm
and for timely decision-making for their
future. In response, judges make criti-
cal legal decisions and oversee social
service efforts to rehabilitate and main-
tain families, or to provide permanent
alternative care for child victims. These
oversight responsibilities require a large
portion of the court’s attention,
workload and resources as the reported
number of child abuse and neglect cases
grows each year. Public awareness of
the tragedy of physical and sexual abuse
of children has led to a recent explosion
in court referrals. The problem has been
exacerbated by poverty, the impact of
drug-exposed mothers and infants, HIV
Syndrome, the continuing dissolution of
the family unit, and the growing recog-
nition that child victims are often found
in violent families.

Throughout the United States, child
abuse and neglect proceedings in the
juvenile and family courts have been
transformed by new demands placed
upon the courts. These demands have
included escalating judicial caseloads,
increasingly difficult cases, and a signifi-
cant new role assigned to juvenile and
family courts in abuse and neglect cases.

In the 1970’s, juvenile and family
courts were expected only to determine
whether a child had been abused or ne-
glected and, if so, whether the child
needed to be removed from home or
placed under court or agency supervi-
sion. At present, however, courts are ex-
pected to make sure a safe, permanent,
and stable home is secured for each
abused or neglected child. This change
has been brought about by major fed-
eral foster care reform legislation, the
Adoption Assistance and Child Welfare
Act of 1980—boxed at right on page 11,
(P.L. 96-272) and major revisions in state
laws.

As a result of recent changes in fed-
eral and state law, juvenile and family
courts now take a far more active role in
decision-making in abuse and neglect
cases. More complex issues are now
decided in each case, more hearings are
held, and many more persons are in-

volved. To perform their expanded
oversight role, courts need to under-
stand how public child welfare agen-
cies operate and what services are avail-
able in the community for endangered
children and their families.

Unfortunately, many courts have nei-
ther the ability nor the resources to
meet these new demands. Judicial
caseloads have actually risen at the
same time that the number of issues,
hearings, and parties have increased.
As a result, in many jurisdictions, the
quality of the court process has gravely
suffered. Hearings are often rushed in
child abuse and neglect cases. There
are also frequent and unfortunate de-
lays in the timing of hearings and deci-
sions, causing children to grow up
without permanent homes. Many
courts know little about relevant agency
operations or services. All too often,
child welfare agency employees spend
unnecessary hours waiting for court
hearings while they could be “out work-
ing in the field.”

The nation’s juvenile and family
courts need a clear description of ways
to fulfill their responsibilities in child
abuse and neglect cases. This descrip-
tion must explain the decision-making
process in these cases and describe re-
sources needed to create such a pro-
cess.

What is needed is a clear vision of ju-
venile and family court procedures in
child abuse and neglect cases, based
upon the experiences of demonstration
courts which already have been rela-
tively successful in performing their
new role. The new vision must be real-
istic, clarifying the resources necessary
to meet 21st century demands.

The increased responsibilities and re-
sultant administrative tasks which P.L.
96-272 requires of judges are taxing al-
ready overburdened people and sys-
tems. Juvenile and family court judges
are the gatekeepers of our nation’s fos-
ter care system. They must ultimately
decide whether a family in crisis will be
broken apart and children placed in fos-
ter care or whether placement can be
safely prevented through the reason-
able efforts of our social service system.
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Duties Imposed by the Adoption
Assistance and Child Welfare Act
of 1980 (P.L. 96-272) on State
Juvenile and Family Courts

Federal Requirements Applicable to
State Juvenile and Family Courts:

¢ Evaluation of reasonableness of
services to preserve families.

¢ Periodic review hearings in foster
care cases.

¢ Adherence to deadlines for
permanency planning decisions.

¢ Procedural safeguards concerning
placement and visitation.

Indirect Impact on Courts of
Federal Requirements:

¢ More termination of parental
rights cases.

e More adoption, custody, and
relative placement cases.

Some Additional Duties

Often Imposed on Juvenile and
Family Courts By State Statute

or Court Rule

Everything Specified by Federal Law,
Plus the Following:

¢ Prompt review of emergency
placements.

e Strict deadlines for adjudication
(trial).

e Strict deadlines for disposition.

¢ Oversight of agency case planning.

¢ Periodic review in all cases.

e Stricter deadlines for permanency
planning decisions.

¢ Procedural safeguards stricter than
those specified by federal law and
provided through the courts.

¢ More termination of parental rights
proceedings due to updated grounds.

* Oversight of agency efforts to place
abused or neglected children with
relatives.

Source: M. Hardin, Judicial Implementation of Permanency
Planning Reforms: One Court That Works (ABA 1992).

If reasonable efforts to preserve or re-
unify families are not evaluated and en-
sured through effective judicial review,
then families and children are unnec-
essarily harmed.

Note: Additional information on P.L.
96-272 is provided in Appendix C. “Im-
proving the Implementation of the Fed-
eral Assistance and Child Welfare Act
of 1980,” by the Hon. Leonard P.
Edwards, superior court judge in Santa
Clara County, California.

B. Purpose of Guidelines

The purpose of these resource guide-
lines is to set forth the essential elements
of properly conducted court hearings.
The guidelines describe the require-
ments of juvenile and family courts in
fulfilling the role now placed upon them
by federal and state laws. These guide-
lines also describe how court calendars
can be efficiently managed to achieve
efficiency and avoid delays; explain the
court staffing and organization neces-
sary to make the judicial process run
smoothly; and clarify costs associated
with such reforms.

These guidelines are meant to influ-
ence future administrative and funding
decisions concerning juvenile and fam-
ily courts. They are intended to help
correct the gaping discrepancies that
presently exist between legislative de-
mands and judicial resources for child
abuse and neglect cases.

C. Scope of Guidelines

These guidelines set forth the ele-
ments of a high-quality judicial process
in child abuse and neglect cases. They
specify the necessary elements of a fair,
thorough, and speedy court process in
cases brought for the protection of
abused and neglected children. The
guidelines cover all stages of the court
process, from the preliminary protective
hearing until juvenile and family court
involvement has ended. These guide-
lines assume that the court will remain
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involved until after the child has been
safely returned home, placed in a new,
secure and legally permanent home —
whether through adoption or legal cus-
tody — or has reached adulthood.

These guidelines address the process
itself rather than substantive law. They
do not offer criteria for state agency or
court intervention in the lives of fami-
lies, but are limited to matters of judi-
cial procedure, organization, staffing,
and finances. The guidelines do not at-
tempt to define child abuse and neglect,
describe what kinds of child abuse or
neglect justify a child’s removal from
home, specify when children can safely
be returned home, or set forth sug-
gested grounds for the termination of
parental rights.

Instead of focusing on the criteria for
judicial decisions, these guidelines set
forth the characteristics of each hear-
ing itself. The guidelines outline needed
procedural steps for each hearing, de-
scribe key decisions that must be made,
specify when each hearing needs to take
place, and the role of each participant.

The guidelines outline needed
procedural steps for each hearing,
describe key decisions that must
be made, specify when each
hearing needs to take place,

and the role of each participant.

The guidelines also explain the nec-
essary preconditions for conducting
thorough, meticulous, and timely hear-
ings. For example, courts need certain
administrative supports to effectively
manage the pace of litigation. To con-
duct proper hearings, courts must meet
certain personnel requirements, pro-
vide necessary types of equipment, have
adequate facilities and work space, have
workable caseloads, and provide for
diligent advocacy for the parties. These
guidelines clarify such requirements
with specific reference to child abuse
and neglect litigation in juvenile and
family courts.

These guidelines were not developed
in a vacuum, but resulted instead from
the working experience of many courts,

most notably the Hamilton County Ju-
venile Court in Cincinnati, Ohio.
Throughout the deliberations resulting
in the final document, Hamilton County
experience was observed, measured
and documented to provide a base of
reality for understanding both the need
for good practice and the requirements
necessary to assure it can occur.

Technical information is provided in
Appendix A - Time Resource Calcula-
tions to further guide court administra-
tors and judges estimating docket time,
judicial time and ancillary court staff
time necessary to implement the Re-
source Guidelines. Estimates are pro-
vided of the annual time requirements
for new cases from initial disposition
through ongoing case review to termi-
nation.

D. Key Principles
Underlying Guidelines

The most basic principle underlying
these guidelines is the need for compre-
hensive and timely judicial action in
child welfare cases. These guidelines
recognize the need to assure safe and
permanent homes for abused or ne-
glected children and the prominent role
of the judiciary in this process. Other
key principles include:

1. Avoiding Unnecessary Separa-

tion of Children and Families

When the state is forced to intervene
on behalf of abused and neglected chil-
dren, it is not enough to protect them
from immediate harm. When the state
is deciding whether to place children
outside the home, it must take into ac-
count not only the children’s safety, but
also the emotional impact of separation.
Throughout its involvement, the state
must strive to ensure that children are
brought up in stable, permanent fami-
lies, rather than in temporary and un-
stable foster placements under the su-
pervision of the state.

The need to provide permanent
homes for abused or neglected children
is the fundamental principle behind the
Adoption Assistance and Child Welfare
Act of 1980.1 The obligation to achieve
permanency is also set forth in most
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states” juvenile court acts and laws au-
thorizing the termination of parental
rights.

Statutory provisions designed to
achieve permanency for abused or ne-
glected children are based on several
widely accepted principles of child de-
velopment. First, many mental health
professionals believe that stable and
continuous care givers for children are
very important to normal emotional
growth.? According to these authori-
ties, children need secure and uninter-
rupted emotional relationships with

necessity of foster placement.® States
have reinforced this federal require-
ment through state statutes, regula-
tions, and written policies.

2. Reunification

Achieving permanent homes for
abused and neglected children also in-
cludes working toward the reunification
of families that have had to be sepa-
rated. When there has been no safe way
to prevent the need for foster place-
ment, states must make reasonable ef-

adults who are responsible for their TO prevent unnecessary removal
care. Repeatedly disrupted placements of children from their homes, the
and relationships can interfere with a state must take strong, affirmative

child’s ability to form close emotional
relationships after reaching maturity.

Second, children need the security of
having parents committed to their care.
The lack of parents who provide uncon-
ditional love and care can profoundly
insult a child’s self-image.®

Third, having a permanent family
adds predictability to a child’s life. Fos-
ter care, with its inherent instability and
impermanence, can impose great stress
on a child. Weathering the normal situ-
ational changes of childhood in a per-
manent family enables a child to envi-
sion a more secure future.*

Fourth, the child-rearing competence
of autonomous families is always supe-
rior to that of the state.® Parents are
likely to be capable of making the best,
most timely decisions for a child, while
decision-making concerning a child in
state-supervised foster care can often be
fragmented and inconsistent.

If it is important that children be
raised in stable and secure families, it
follows that the state should, when pos-
sible, protect the child without remov-
ing the child from home. Preventing un-
necessary removal also helps to pre-
serve the constitutional right of families
to be free from unwarranted state in-
terference.

To prevent unnecessary removal of
children from their homes, the state
must take strong, affirmative steps to
assist families. Toward this end, federal
law requires child welfare agencies to
make “reasonable efforts” to prevent the

steps to assist families.

forts to bring about the safe reunifica-
tion of children and their families.”
States have spelled out this obligation
through state statutes, regulations, and
policies. Among the requirements are
the following: individual written case
plans specifying state efforts to reunify
families; placement in the least disrup-
tive setting possible; actual services
pursuant to the case plans; and periodic
review of each case to ensure timely
progress toward reunification.

3. When Reunification

is Not Feasible

Of course, some children in foster
care cannot safely be returned home in
spite of the state’s best efforts to assist
the family. The best state efforts to as-
sist families do not always improve pa-
rental behavior or enable parents to care
for their children. In cases where fam-
ily reunification is not feasible, the
search for a new, permanent home for
the child supersedes that as a goal.

Federal law makes it clear that per-
manent homes are to be arranged for
children unable to be reunited with their
families within a reasonable time.? State
laws and policies on such issues as case
review, termination of parental rights,
custody, adoption of children with spe-
cial needs, and adoption subsidy rein-
force this concept.
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4. The Need to Make Timely
Decisions in Child Abuse and
Neglect Litigation

Court delays can be a major obstacle
to achieving permanency for abused
and neglected children. Even where the
pace of litigation is tightly managed,
decision-making in child abuse and ne-
glect cases can extend for many months.
When juvenile or family court proceed-
ings are allowed to proceed at the pace
of other civil litigation, children spend
years of their childhood awaiting
agency and court decisions concerning
their future.

Children have a very different sense
of time from adults. Short periods of
time for adults seem interminable for
children, and extended periods of un-
certainty exacerbate childhood anxiety.
When litigation proceeds at what attor-
neys and judges regard as a normal
pace, children often perceive the pro-
ceedings as extending for vast and infi-
nite periods.

When juvenile or family court
proceedings are allowed to
proceed at the pace of other civil
litigation, children spend years of
their childhood awaiting agency
and court decisions concerning
their future.

The passage of time is magnified for
children in both anxiety levels and di-
rect effect. Three years is not a terribly
long period of time for an adult. For a
six-year-old, it is half a lifetime, for a
three-year-old, it is the formative stage
for trust and security, and for a nine-
year-old, it can mean the difference be-
tween finding an adoptive family and
failing to gain permanence because of
age. If too much time is spent in foster
care during these formative years, life-
time problems can be created.’

Court delays caused by prolonged liti-
gation can be especially stressful to
abused and neglected children. The
uncertainty of not knowing whether
they will be removed from home,
whether and when they will go home,
when they might be moved to another

foster home, or whether and when they
may be placed in a new permanent
home are frightening.

The law requires courts to make
timely decisions for abused or neglected
children. Under federal law, a decision
concerning the permanent placement of
each child is to take place within 18
months of when a child is first placed
into foster care.’® Many states set
stricter deadlines. To be able to meet
such deadlines in making a permanent
placement decision for a child, the ear-
lier stages of the litigation must also
occur in a timely manner.

Combatting delays in juvenile court,
where there are many stages to the liti-
gation and many participants in the pro-
cess, can be more difficult than in other
courts. Yet efforts to speed litigation in
child welfare can be successful. There
are great variances in court delays from
jurisdiction to jurisdiction, and while
differences in caseloads can be the
cause, docketing practices and case flow
management have their effect. Some
courts have very successfully used case
flow management to reduce delays in
child welfare litigation. To do so, how-
ever, the courts have had to make timely
litigation a high priority.

5. The Oversight Role of the

Juvenile and Family Court

Child welfare cases impose a special
obligation on juvenile and family court
judges to oversee case progress. Case
oversight includes two requisites: state
fulfillment of its responsibilities and
parental cooperation with the state.

The oversight obligation of judges in
child welfare cases is necessary because
special circumstances apply: (1) court
involvement in child welfare cases oc-
curs simultaneously with agency efforts
to assist the family; (2) the law assigns
to the juvenile court a series of interre-
lated and complex decisions that shape
the course of state intervention and de-
termine the future of the child and fam-
ily; and (3) because of the multitude of
persons dealing with the child and fam-
ily, there is increased potential for de-
lay and error.

Unlike most litigation, child abuse and
neglect cases deal with an ongoing and
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changing situation. In a criminal case,
by contrast, the trial usually deals with
whether specific criminal acts took
place at a specified time and place. But
in a child welfare case, the court must
focus on agency casework and paren-
tal behavior over an extended period of
time. In making a decision, the court
must take into account the agency’s plan
to help the family and anticipated
changes in parental behavior. At the
same time, the court must consider the
evolving circumstances and needs of
each child.

The juvenile court or family court
judge is required to remain actively in-
volved over a period of time in child
welfare litigation. The judge does not
simply make a one-time decision con-
cerning the care, custody, and place-
ment of a child, but rather makes a se-
ries of decisions over time. In effect,
step-by-step the judge must determine
how best to assure the safe upbringing
of the child, and that the child is even-
tually placed in a safe and permanent
home.

The decisions that must be made in
child welfare litigation are not merely
litigation management decisions, but
decisions governing the lives and fu-
tures of the parties. For example, over
time a court may order, in a single child
welfare case: the child’s emergency
placement into shelter care; the child’s
placement into extended foster care; the
parents’ participation in treatment; the
parents’ submission to evaluation or
testing; the parents’ participation in a
revised treatment plan; a schedule for
parent-child and sibling visitation; ter-
mination of parental rights; and the
child’s adoption. The length, scope, and
continuous nature of these determina-
tions involves the court in the lives of
the parties and the operations of the
agency to a degree unlike other court
cases.

All decisions in a child welfare case
are interrelated. Just as the findings at
the adjudication (trial) shape the dispo-
sition (the decision concerning the
child’s custody, placement, and ser-
vices), subsequent review hearings typi-
cally focus on how the parties have re-
acted to the court’s decision at disposi-

tion. Termination of parental rights pro-
ceedings rely heavily upon the court’s
findings during all earlier stages of the
case.

In child welfare cases, the judge is not
merely the arbiter of a dispute placed
before the court, but, rather, sets and
repeatedly adjusts the direction for state
intervention on behalf of each abused
and neglected child. These decisions
encompass not only the issues of custody,
placement, and visitation, but also, in
many states, the case plan for the child,
including exactly which services are to
be provided to the child and family.

Combatting delays in juvenile
court, where there are many
stages to the litigation and many

participants in the process, can be
more difficult than in other courts.

Because its decisions in child welfare
cases are interlocking and sequential,
the court performs a more managerial
and directive function than in other liti-
gation. Court decisions shape agency
actions by identifying dangers and de-
fining the agency’s approach to each
case, and related delivery of services to
the child and family. Regular court re-
view of each case refines and redefines
agency involvement. Because of the
nature of this decision-making in child
welfare cases, the judge has a distinct
impact on the course of agency work
with each family.

Each of the key principles underly-
ing these Resource Guidelines empha-
sizes the tremendous responsibility un-
dertaken by judges hearing child abuse
and neglect cases. This judicial respon-
sibility gives rise to a number of gen-
eral issues involved in court organiza-
tion and operation. The most pertinent
of these general issues are examined in
the following section.
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II. General Issues

A. Authority of the
Juvenile and Family Court
and the Role of the Judge

Juvenile and family courts have the
responsibility to protect the rights of
parties before the court and ensure safe,
permanent homes for abused and ne-
glected children. Among the most
pressing judicial concerns in abuse and
neglect cases are the principles of treat-
ment, rehabilitation, family preserva-
tion, and permanency planning.

Child protection agencies, service
providers, guardians ad litem and attor-
neys all play critical roles in child abuse
and neglect cases. For the child wel-
fare system to function in the best in-
terests of children, it is essential that all
these major participants discharge their
responsibilities in an effective and re-
sponsible manner. Ultimately, however,
children are placed pursuant to court or-
ders. Therefore, the juvenile court has
the responsibility to hold the entire sys-
tem accountable. To discharge this re-
sponsibility, the juvenile court must
have authority commensurate with the
task assigned.

Juvenile and family court judges can
be leaders in their communities, state
capitals, and at the national level to im-
prove the administration of justice for
children and families. Judges can be
active in the development of policies,
laws, rules and standards by which the
courts and their allied agencies and sys-
tems function. Judges can inform the
community of the unique and diverse
needs of troubled children and their
families. Judicial responsibility for im-
partiality does not preclude judicial
leadership. The very nature of the of-
fice mandates that the judge act as an
advocate and convener to assure that
needed services for children and fami-
lies are available and accessible.

Judges should encourage the continu-
ing education of all who serve in the ju-
venile and family court system, includ-
ing themselves. Professional training
topics should encompass cultural com-
petence and gender fairness, as well as
interdisciplinary education among all
court-related disciplines.

Juvenile and family court judges must
have the authority by statute or court
rule to order, enforce and review deliv-

ery of services and treatment for chil-
dren and families. The judge must be
prepared to hold all participants ac-
countable for fulfilling their roles in the
court process and the delivery of ser-
vices.

State laws differ concerning the au-
thority of juvenile and family courts to
determine what services are to be pro-
vided to abused and neglected children
and their families, to specify where fos-
ter children are to be placed, to decide
the terms of agency case plans, to re-
solve disputes between different public
agencies, and to set the terms of visita-
tion. None of these should be shielded
from judicial oversight, because each
has constitutional overtones. Without
procedural protection, decisions touch-
ing on these issues could be instruments
of discrimination or oppression.

The following are some of

the possible bases for a court
to revise or overturn agency
decisions concerning services,
case plans, child placement,
interagency disputes, or
visitation:

(1) Agency action is contrary to law.

(2) Agency recommendations are
not in accord with the evidence
presented at the hearing. The
proposed disposition will not
adequately address the abuse or
neglect that the court found the
parents to have committed.

(3) Evidence before the court
demonstrates the futility or
inappropriateness of action
proposed by the agency.

The court must insist that the pro-
posed plan or disposition is complete
and, when it is not, must direct the
agency to respond. The court’s over-
sight role also includes the application
of sanctions against parties which fail
to appropriately respond to court or-
ders.
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B. Calendaring for
One Family-One Judge

In many courts, child abuse and ne-
glect cases are assigned to a specific
judge or judicial officer at the time the
case is first brought to court, and this
initial judge conducts all subsequent
hearings, conferences, and trials.
Courts in which one family is assigned
to one judge throughout its court expe-
rience are said to use “direct
calendaring.” By contrast, courts with
“master calendaring” can reassign cases
to different judges at different stages of
the case. Direct calendaring (also
known as “individual calendars”) is par-
ticularly suitable for abuse and neglect
cases because this type of litigation typi-
cally involves complex hearings extend-
ing over a long period of time. Direct
calendaring enables judges or judicial
officers to become thoroughly familiar
with the needs of children and families,
the efforts over time made to address
those needs, and the complexities of
each family’s situation.

A unique judicial perspective is devel-
oped by a single judge hearing all mat-
ters related to a single family’s court ex-
perience. Knowledge gained of family
circumstances and responses to court
orders may increase the quality of
government’s response to family crises.
This long-term perspective identifies
patterns of behavior exhibited over time
by all parties involved in a case, prevent-
ing a judge from too heavy a reliance
on social service agency recommenda-
tions. In states where judges are ex-
pected to approve and review agency
case plans, a single judge provides con-
sistency and continuity, developing a
case plan in a logical, step-by-step man-
ner. A judge who has remained in-
volved with a family is more likely to
make decisions consistent with the best
interests of the child.

Direct calendaring allows the court to
speak with a single voice and convey
consistent messages and expectations
to the parties. Parties can rely on the
court’s direction without concern that a
different judge at the next hearing will
interpret the case differently. This can
prevent families from feeling that
strangers who know nothing about
them are controlling their lives, en-

abling families to anticipate a judge’s re-
sponse to their future conduct.

Direct calendaring gives judges

a sense of ownership in each case.

The court’s long-term, detailed case
knowledge can prevent parties from
resurrecting previously rejected argu-
ments. It also prevents parents from
repeating excuses for lack of progress
and wasting the court’s valuable time
and the child’s priceless youth. Because
of the court’s continuous involvement
in each case, the judge can quickly re-
view files, agency reports, and case plan
changes before each hearing, allowing
for informed decisions on case sched-
uling, both in terms of frequency and
length of time allotted for hearings.

Direct calendaring gives judges a
sense of ownership in each case. When
a judge knows that his or her involve-
ment will extend beyond the immedi-
ate hearing, the judge is more likely to
invest the time necessary to gather com-
plete information, to assess the results
of decisions, and to develop a working
relationship with all the parties.

C. Case Flow Management

Court administrators recently have
developed new techniques to reduce
litigation delays, collectively known as
“case flow management.” Effective case
flow management is essential in abuse
and neglect cases because it is essential
to successful permanency planning.
Permanency planning means achieving
permanent placements for abused or
neglected children within a relatively
short period of time, either through
their safe return home, or their place-
ment in a new, legally secure permanent
home. Sound case flow management
by juvenile and family courts is needed
to assure that delays in the court pro-
cess do not interfere with the timely
achievement of permanency. Case flow
management also helps the court moni-
tor the agency to make sure the case is
being moved diligently and decisively
toward completion.!
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The following are the basic tools of
case flow management: (1) judicial lead-
ership and commitment; (2) standards
and goals; (3) a monitoring and infor-
mation system; (4) scheduling for cred-
ible trial dates; and (5) judicial control
of continuances.? An additional key
characteristic of case flow management
in child abuse and neglect cases is the
use of direct calendaring.

1. Judicial Commitment

and Leadership

The court must demonstrate an un-
mistakably strong commitment to
timely decisions in child abuse and ne-
glect cases. It must communicate to its
own employees, the attorneys practic-
ing before it, and the child welfare
agency that timely decisions are a top
priority. It must conduct and participate
in educational programs concerning the
elimination of delays. The court also
must make necessary organizational ad-
justments related to delays, in coopera-
tion with court and agency staff. The
court must design explicit processes to
ensure timely hearings and must make
sure they are implemented by all judges
and administrative staff.

2. Standards and Goals

Specific and detailed timetables for
the different stages of litigation are es-
sential to an effective delay-reduction
program. There must be explicit dead-
lines for each preliminary protective,
adjudication, disposition, review, and
permanency planning hearing. There
must be specific deadlines for the
completion of termination of parental
rights proceedings. These limits should

be incorporated into court rules and

made legally binding upon the court.

Serious breaches of court
deadlines can be brought to the
attention of the presiding judge.

3. Monitoring and

Information System

Court staff can monitor the timing of
court proceedings in several ways. They
may use tickler files to help the judge or
judicial officer schedule hearings within
required deadlines. Court staff can con-

tact agency staff to remind them of judi-
cial deadlines for the filing of reports.
Serious breaches of court deadlines can
be brought to the attention of the pre-
siding judge.

Court staff should operate a comput-
erized data system capable of spotting
cases that have been seriously delayed,
and capable of measuring court
progress in case flow management. This
information system should maintain sta-
tistics on the length of time from case
filing to case closure. The system should
also monitor the length of key steps in
the litigation, such as petition to adjudi-
cation, petition to disposition, and ter-
mination of parental rights petition to
final written findings of fact and conclu-
sions of law. These statistics should be
periodically reported and used to evalu-
ate the effectiveness of case flow man-
agement.

4. Scheduling for

Credible Court Dates

In the great majority of cases, the court
should hold hearings on the date that
they are originally scheduled. To make
this possible, attorneys and parties must
understand that trial dates are firm.
There often must be pretrial conferences
prior to contested hearings to resolve
preliminary issues and to arrive at a time
estimate for the hearing. There should
be no major interruptions in contested
hearings. It should be unusual for a con-
tested hearing not to be completed on
the day scheduled or within a few days
thereafter.

There should be no major
interruptions in contested
hearings.

The early appointment of counsel and
other representation is another impor-
tant factor in scheduling firm trial dates.
Attorneys for parents and children must
be present and actively involved in the
very first court hearing and all hearings
thereafter. Many jurisdictions substan-
tially delay adjudication and disposition
because of delays in the appointment of
counsel.

Another way to keep hearings on
schedule is to set hearing dates in open
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court with parties and advocates
present to receive a written court order
specifying the date and time of the next
hearing.

The court must have a firm and
effective policy on continuances.

The order should also specify ac-
tions to be taken by each party, includ-
ing social service personnel, and list ap-
propriate timelines. The order should
be written in easily understandable lan-
guage so that all parents and other non-
lawyers understand clearly what actions
are required before the next hearing.

5. Court Control of Continuances

The court must have a firm and effec-
tive policy on continuances. Continu-
ances should not be allowed because
hearing dates prove inconvenient for
attorneys and parties. Continuances
should be granted only when attorneys
or parties are ill; essential witnesses can-
not be located; or service of process has
not yet been completed. Neither should
continuances be granted based upon
the stipulation of the parties. Adminis-
trative personnel should not be autho-
rized to grant continuances. The rea-
son for any continuance should be in-
cluded in the court record. As the re-
sult of these procedures, it should be
difficult or impossible to avoid court
continuance policies.

One of the consequences of a firm
policy on continuances is better use of
judicial resources. With strong continu-
ance policies, pretrial conferences, and
calendar calls in contested matters, few
hearings should need to be rescheduled
at the last minute.

With a strict policy against continu-
ances and an adequate number of
judges, all hearings can be set for a time
certain. This includes even the most
routine matters such as case review
hearings. When cases are set for a time
certain, typical waiting time can be less
than 20 minutes, with hearings occa-
sionally being delayed up to an hour or
more. Reduction of waiting time for
agency caseworkers and other wit-
nesses can result in major reductions in
government expenditures.®

D. Judge-Supervised
Judicial Officers

Whenever possible, child abuse and
neglect cases should be heard by a
judge, even in jurisdictions in which ju-
dicial resources are at a premium. In
the majority of jurisdictions throughout
the nation, however, judges have the
authority to appoint judge-supervised
judicial officers to preside over hearings
and make decisions concerning cases
assigned to them. Judicial officers typi-
cally serve at the pleasure of the judge
who appointed them, and their deci-
sions are subject to review by a judge.
Such judicial officers are often referred
to as “associate judges,” “magistrates, “
“referees,” “special masters,” “hearing
officers,” or “commissioners.”

When judge-supervised judicial offic-
ers are employed, the principle of one
family-one judge must still be main-
tained. Cases should not be shifted be-
tween judges and hearing officers at
different stages of the proceedings. If
cases can be appealed from the hear-
ing officer to the judge, they should not
be retried by the judge. Rather, the
judge should promptly review a tape or
transcript of the hearing. Retrials waste
judicial time, delay case decisions, and
undermine the principle of one family-
one judge.

The use of judge-supervised judicial
officers can be an appropriate alterna-
tive when judges, particularly in large
urban areas, are faced with increasing
child abuse and neglect caseloads. The
use of judicial officers can provide sev-
eral advantages. First, the use of judi-
cial officers is cost-effective, signifi-
cantly increasing the staffing resources
needed to move these cases through the
system in a timely manner with close
judicial oversight. By reducing hear-
ing costs, the use of judicial officers al-
lows a court system to devote more time
to each case, resulting in lower
caseloads, fewer delays and closer
monitoring of cases.

Second, the use of judicial officers in
neglect and abuse cases can help
achieve greater consistency in case pro-
cessing and outcomes. One administra-
tive judge can appoint judicial officers
who share consistent views and phi-
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losophies. That administrative judge
can further develop principles, guide-
lines and policies governing the han-
dling of cases within the court system.

Third, the use of judicial officers may

improve case flow management within -

a court. When independent judges hear
cases, and case docketing and court
administration is weak, it can be impos-
sible to establish uniform and efficient
practices to combat delays.

Finally, judge-supervised judicial of-
ficers can develop greater specialization
and expertise than can realistically be
developed by many judges because they
can be appointed to exclusively or pre-
dominately hear child abuse and neglect
cases and can be selected as a result of
their interest and expertise in this spe-
cialized area of the law.

Each party must be competently
and diligently represented in
order for juvenile and family
courts to function effectively.

E. Access to Competent
Representation

Juvenile and family courts should take
active steps to ensure that the parties in
child abuse and neglect cases have ac-
cess to competent representation. At-
torneys and other advocates determine,
to a large extent, what information is
presented to a judge. Each party must
be competently and diligently repre-
sented in order for juvenile and family
courts to function effectively.

1. Attorneys

Attorneys present information to the
court through opening statements,
questions, and answers. A judge must
receive complete and accurate informa-
tion in order to make a well-informed
decision. This will not occur unless at-
torneys are competent and diligent.
Counsel must thoroughly investigate
the case and prepare a list of issues and
questions in advance of court hearings
to ensure that the judge has complete
and accurate information. Much of the
initiative for decisions and actions
comes from attorneys in the form of

motions and petitions. If attorneys fail
to take timely action to correct errors
or to resolve cases, the quality and time-
liness of the court’s decision-making
suffers.

Throughout the United States, there
is an extraordinary range in the quality
of counsel in child abuse and neglect
cases. The quality of counsel ranges
from the worst inactivity and incompe-
tence (e.g., attorneys who meet their cli-
ents only shortly before hearings) to at-
torneys with a high degree of dedica-
tion and skill.

Courts have a great ability to posi-
tively influence the quality of counsel.
Courts can set prerequisites for ap-
pointments, including requirements for
experience and training. Some courts
require attorneys to attend training and
“second chair” cases before taking an
appointment to a child abuse or neglect
case. Some courts have implemented
videotaped training sessions to speed
the eligibility of attorneys for appoint-
ments. Courts also can set specific stan-
dards for how parents and children
should be represented, including the
obligation to continue representation
through all stages of the case. Courts
can impose sanctions for violation of
their standards, which might include
the termination of an attorney’s ap-
pointment to represent a specific client,
the denial of further appointments, or
even fines or referral to the Bar com-
mittee for professional responsibility.

Itis necessary to provide reasonable
compensation for such improvements.
Juvenile and family courts should urge
state legislatures and local governing
bodies to provide sufficient funding for
attorney compensation.

Throughout the United States,
there is an extraordinary range
in the quality of counsel in child
abuse and neglect cases.

The court can play an important role
in training attorneys in child abuse and
neglect cases. Judges and judicial of-
ficers can volunteer to provide training
and publications for continuing legal
education seminars.
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Before becoming involved in an
abuse and neglect case, attorneys
should have the opportunity to
assist more experienced attorneys
in their jurisdiction. They should
also be trained in, or familiar with:

e Legislation and case law on abuse
and neglect, foster care, termination of
parental rights, and adoption of children
with special needs.

e The causes and available treatment
for child abuse and neglect.

¢ The child welfare and family pres-
ervation services available in the com-
munity and the problems they are de-
signed to address.

e The structure and functioning of the
child welfare agency and court systems,
the services for which the agency will
routinely pay, and the services for which
the agency either refuses to pay oris pro-
hibited by state law or regulation from
paying.

e Local experts who can provide at-
torneys with consultation and testimony
on the reasonableness and appropriate-
ness of efforts made to safely maintain
the child in the home.

After attorneys are assigned or
retained on an abuse and neglect
case, they should do the following:

e Actively participate in every critical
stage of the proceedings, including but
not limited to hearings on adjudication,
disposition, periodic case review, perma-
nency planning, termination of parental
rights, and adoption. When necessary to
protect the interests of the client, the at-
torney should introduce and cross exam-
ine witnesses, file and argue motions, de-
velop dispositional proposals for the
court, and file appeals.

¢ Thoroughly investigate the case at
every stage of the proceedings. Attorneys
should know, among other things, the
family’s prior contacts with the child wel-
fare agency; who made the decision to
bring the case to court; the basis for state
intervention, including the specific harm
state intervention is supposed to prevent;

and what alternatives, including voluntary .

in-home services and placement with
relatives, were considered prior to initi-

ating court proceedings.

e Ifthe child has been removed from
the home, determine what contacts the
agency has since made with the parents
and the child, and what efforts were
made to reunify the family prior to the
preliminary protective hearing.

¢ Conduct a full interview with the
client to determine what involvement,
if any, the child welfare agency has had
with the parent or child; what progress
the parents and child have made; and
what services the client (parent or age-
appropriate child) believes would be
helpful.

¢ In preparation for such proceed-
ings as adjudication, disposition, peri-
odic review, and termination of paren-
tal rights proceedings, interview key
witnesses including child welfare
agency personnel, key service provid-
ers to the child and family, representa-
tives of other key agencies, and others
with knowledge of the case.

¢ Review all documents that have
been submitted to the court.

* Review the agency’s file and any
pertinent law enforcement agency re-
ports to evaluate the case and to ensure
that the agency has complied with its
own procedures and regulations.

e Obtain or subpoena necessary
records, such as school reports, medi-
cal records and case records.

¢ When necessary, arrange for inde-
pendent evaluations of children or par-
ents.

e Stayinregular contact with clients,
writing letters and making telephone
calls when necessary and using tickler
files.

e Continue to remain in contact with
the agency and monitor case progress
between court hearings.

2. Guardians ad Litem/Court
Appointed Special Advocates
(GALs/CASAs)

Recent legislative developments have
recognized children’s need for indepen-
dent representation in dependency pro-
ceedings. The Child Abuse Prevention
and Treatment Act of 1974 required
states receiving federal funds for the
prevention of child abuse and neglect
to provide a guardian ad litem (GAL) for
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every child involved in such proceed-
ings. Since the federal act failed to de-
fine the role or responsibilities of GALS,
some jurisdictions appoint specially
qualified and trained attorneys as GALs;
some appoint trained citizen volunteers
as GALs, such as CASAs; and some
lacking sufficient funding fail to provide
children with GAL representation.

Court Appointed Special Advocates
(CASAs) are specially screened and
trained volunteer guardians ad litem
(GALs) appointed by the court to speak
up for the best interests of abused and
neglected children. They review
records, research information, and talk
to everyone involved in the child’s case.
They make recommendations to the
court as to what is best for the child and
monitor the case until it is resolved.

Both trained volunteers and attorneys
must play a significant role in provid-
ing GAL representation for children. In
jurisdictions where there is role conflict
and confusion, there should be joint ef-
forts to clarify and define mutual re-
sponsibilities. Juvenile and family
courts must continue to examine meth-
ods of using both volunteers and attor-
neys to improve the representation of
children involved in dependency pro-
ceedings.*

F. Court Facilities

The courthouse should be centrally lo-
cated in the community it serves and
should be readily accessible through
mass transit. The courtroom itself
should be separate and apart from
courtrooms used for adult criminal and
civil cases. Ideally, courtrooms used for
abuse and neglect cases should be
physically separated from courtrooms
used for other juvenile court proceed-
ings. If this is not feasible, child abuse
and neglect cases can be separated from
other matters on the court’s docket
through scheduling.

Hearings should be held in a court-
room sufficient to accommodate the ju-
dicial officer and court staff, the agency
attorney and social worker, the guard-
ian ad litem, the custodial and non-cus-
todial parents and their attorneys.
There should be at least three counsel
tables in the room: one for the agency,
one for the guardian ad litem and one
for the parents. Appropriate recording

equipment should be available.

The courtroom must have adequate
seating capacity, but need not have the
appearance of a traditional courtroom.
Smaller but comfortable courtrooms are
often appropriate. The use of a conven-
tional courtroom may be intimidating to
children appearing before the court.

The judge should exercise some dis-
cretion in protecting the privacy inter-
ests of each party. Persons not directly
involved in the hearing should not be
permitted to be present in the court-
room. Other space should be provided
for parties, witnesses, and attorneys
waiting for hearings in the same court.
There should be no side discussions or
distractions permitted while the court
is in session.

The use of a conventional
courtroom may be intimidating
to children appearing before
the court.

The courtroom should have a tele-
phone. A bailiff should be in the court-
room, and the judge should have a si-
lent buzzer or other device available to
obtain additional security personnel
when necessary.

The judge or a court staff member
should have a personal computer in the
courtroom that is linked to a laser
printer or other comparably efficient
printer. The computer is needed to per-
mit instantaneous preparation and dis-
tribution of court orders and findings
at the hearing. Court forms can easily
be programmed into the computer to
facilitate rapid preparation of the or-
ders. Judges, other judicial officers, and
clerical staff must be trained in com-
puter operations.

If a tape recorder rather than a court
reporter or stenographer is used, the
court must have appropriate, high-qual-
ity recording equipment available to al-
low efficient and cost-effective tran-
scriptions. Where permitted by law, the
court alternatively may use video-tap-
ing equipment and dispense with the
transcription process.

G. Voluntary Agreements
for Care

State law typically allows parents to
enter into voluntary agreements with
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public child protection agencies for the
temporary placement of a child in fos-
ter care. These agreements, which are
entered into prior to court involvement,
are often referred to as voluntary agree-
ments for care.

Voluntary agreements can serve use-
ful purposes. In cases where a short-
term placement is necessary for a de-
fined purpose, such as when a parent
enters in-patient hospital care, a volun-
tary agreement can allow the temporary
placement of a child without unneces-
sarily involving the court and expend-
ing its scarce resources. Voluntary
agreements can provide a method of
immediately placing children in foster
care with parental consent prior to ini-
tiating court involvement. This can
avoid the need to petition the court for
emergency removal.

Voluntary agreements, however, can
be misused by child-placing agencies.
Without proper safeguards on volun-
tary agreements, agencies can place
children for extended periods without
court involvement, thus circumventing
court review of agency efforts. Volun-
tary agreements also can be misused to
place children in foster care under cir-
cumstances where the agency lacks suf-
ficient cause to seek court-ordered
placement of the child.

To prevent misuse of voluntary agree-
ments, a statutory framework should
exist to regulate their use and to ensure
judicial oversight. The use of voluntary
agreements should be limited, and all
voluntary agreements should be time-
limited. Statutes should provide that all
agreements automatically expire after a
short, defined period of time, and can
be extended only with the agreement of
all parties and with court approval
based upon a written report from the
agency. Voluntary agreements should
be approved only when it is apparent
that each involved parent was a full and
able participant in the agreement pro-
cess.

A voluntary agreement should always
be in writing and on a form that explains
the parents’ rights: the right to reason-
able visitation with the child; the right
to be consulted on decisions regarding

the child’s care and placement; and the -

right to revoke the agreement upon
proper notice to the agency. The agency

should be required to prepare a case
plan whenever a child is placed pursu-
ant to a voluntary agreement. The case
plan should provide, at a minimum,
each treatment goal that must be
achieved for reunification to occur, the
services to be provided, and the terms
of visitation.

A voluntary agreement

should always be in writing
and on a form that explains the
parents’ rights.

To prevent misuse of voluntary agree-
ments, judges should review each
agreement when cases involving them
become active with the court. If a judge
notices a pattern of misuse of voluntary
agreements, he or she can seek correc-
tive action by bringing the problem to
the attention of appropriate administra-
tors within the agency. If a child has
been placed inappropriately pursuant to
avoluntary agreement, a judge may find
(when appropriate) that the agency
failed to make reasonable efforts to pre-
vent or eliminate the need for placement
of the child.

H. Emergency Orders

1. Child Protection

The majority of states allow the re-
moval of an allegedly abused or ne-
glected child prior to issuance of a court
order. In emergency situations, it may
be necessary to take steps to protect a
child at or even before the beginning of
litigation. It may be necessary to im-
mediately remove a child from home or
to expel from the home a parent who is
alleged to have abused or neglected the
child.

While quick and decisive action is
sometimes necessary for the protection
of the child, it can have a drastic impact
on the family. Precipitous and un-
planned removal of a child from home
or forcible removal of a parent is always
traumatic. Once such action is taken, it
is difficult to reverse.

First, the court must act quickly to en-
sure protection of the child. Second, the
court must provide prompt procedural
protection for parents, consistent with
the safety of the child. Third, it must
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move proceedings forward as quickly
as possible. Fourth, the court must
make as careful and considered a deci-
sion as emergency circumstances allow.

2. Speedy Issuance of Orders

The police or the child protection
agency (whichever is responsible under
state law for emergency removal of chil-
dren) should have virtually immediate
access to the court in emergency situa-
tions. When the court is not open (eve-
nings, weekends, and holidays), there
should be 24-hour access to a judge to
issue orders. Judges should be pro-
vided with electronic pagers to perform
this function, and this responsibility
should rotate. To allow for such rota-
tion in sparsely populated rural coun-
ties, one judge should be empowered
to take emergency calls for more than
one county.

If an emergency arises during hours
when the court is in operation, the court
should provide a hearing on the same
day. To make this possible, the court
may need to set aside special times for
emergency hearings such as the first
thing in the morning or afternoon or at
the end of the court day.

3. Procedural Protections

in Emergencies

In emergency situations, there are
several ways in which the decision to
remove a child or alleged abuser might
be made:

e An in-court hearing about which
parents are given prior notice and the
opportunity to appear;

¢ Anex parte, in-court hearing about
which parents are not notified;

® An ex parte hearing by telephone
in which parents do not participate;

® An ex parte hearing by telephone
in which parents participate via tele-
phone;

e Action by the police or child pro-
tection agency without prior court ap-
proval.

State law defines which of the preced-
ing options are available and under
what circumstances. In states without
applicable statutes, this may be done
either through court rules or informal
court procedures.

These options are listed in order of
priority, with the preferred procedure
listed first. Thus, emergency custody
should be obtained through a hearing
where the parents have the opportunity
to appear, unless this would place the
child in danger. When such a hearing
is requested, it should be conducted as
soon as possible. Court-appointed
counsel for both the parents and the
children and/or a GAL/CASA for the
children should be immediately avail-
able for such a hearing. If parents can-
not be located in spite of agency efforts
to notify them, the court must proceed
with an ex parte hearing and instruct
the agency to continue diligent efforts
to provide such notice.

In some cases, providing parents with
advance notice will endanger the child.
Emergency custody or expulsion of an
abuser through an ex parte hearing may
then be selected. It might not be safe to
notify the parents before removing the
child if there is reason to believe that
the parent might harm the child, intimi-
date or convince the child not to pro-
vide information, or abscond with the
child.

If an emergency occurs in the evening
or on a weekend or holiday, the court
may issue an ex parte order by tele-
phone. In states where the agency is
authorized to take custody, an ex parte
telephone custody order usually autho-
rizes the agency to take custody of the
child and instructs the police to provide
assistance. An ex parte order for re-
moval of a parent is necessarily ex-
ecuted by police.

The final option, action by the police
or agency without prior court approval
should be permitted only when it is not
practical to use one of the first four op-
tions. For example, sometimes children
are taken into custody by the police at
the time that the police arrest a parent.
In these cases, police subsequently con-
tact the agency to arrange emergency
placement for the child, and agency
personnel come before the court at the
preliminary protective hearing.

4. Advancing the Litigation

in Emergencies

In the event an ex parte order must
be issued, there are three important
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steps: first, the court must review the
agency’s efforts to notify the parents
and other responsible adults. Second,
counsel should be provided as soon as
parents are notified and consideration
should be given to appointment of a
GAL/CASA. Third, a preliminary pro-
tective hearing should immediately be
scheduled to give parents the opportu-
nity to contest the emergency order.

5. Procedure for

Emergency Hearings

Ex parte hearings should be brief pro-
ceedings, in which the caseworker tes-
tifies concerning immediate danger to
the child. A brief discussion of recent
efforts by the agency to assist the fam-
ily should seek to identify safe, non-dis-
ruptive ways to protect the child with-
out removing the child or the alleged
abuser from the home.

The ex parte hearing should be re-
corded, whether the hearing occurs in
court or via telephone. The recording
should be preserved as part of the court
record. A written report also should be
filed by the agency or police after the
hearing. The report should contain a
complete description of the circum-
stances of the removal. The recording
of the hearing and the written report
both provide a record that will be help-
ful in later proceedings and help pro-
tect against careless or false statements
in requests for emergency orders.

I. Endnotes

1. See M. Solomon and D. Somerlot, Caseflow Man-
agement in the Trial Court: Now and For the Future
(Washington, D.C.: American Bar Association, 1987);
American Bar Association, Defeating Delay: Develop-
ing and Implementing a Court Delay Reduction Pro-
gram (Washington, D.C., 1986).

2. See supra, M. Solomon and D. Somerlot, at 7-8.
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III. Preliminary Protective Hearings

A. Introduction

The preliminary protective hearing is
the first court hearing in a juvenile abuse
or neglect case. A preliminary protec-
tive hearing is referred to in some juris-
dictions as a “shelter care hearing,” “de-
tention hearing,” “emergency removal
hearing,” or “temporary custody hear-
ing.” The preliminary protective hearing
occurs either immediately before or im-
mediately after a child is removed from
home in an emergency. This initial hear-
ing may be preceded by an ex parte or-
der directing placement of the child. In
extreme cases, a child may have been
removed from home without prior court
approval, and the preliminary protective
hearing is the first review of the place-
ment by the court.

In all states, the preliminary protective
hearing must take place within a short
time after the child has been removed
from home. The time limit is specified
by state law and, in most states, must
occur within one to three judicial work-
ing days after removal.

Ideally, when a parent is contesting the
agency’s decision to seek placement of
a child, the preliminary protective hear-
ing should occur prior to the removal of
the child. Removal should occur only
after a completed court hearing and pur-
suant to a court order. If this is not pos-
sible, the preliminary protective hearing
should occur within 72 hours after the
child has been placed outside the par-
ents’ care.

The main purpose of the preliminary
protective hearing is to make a decision
concerning whether or not the child can
be immediately and safely returned
home while the trial is pending. This ini-
tial decision is often the most important
decision to be made in an abuse and
neglect case. Although it is made on an
emergency basis, the decision must be
based upon a competent assessment of
risks and dangers to the child.

The preliminary protective hearing is
an emergency matter. The family is of-
ten in crisis. Great demands are placed
upon the social service agency to stabi-
lize the situation and to provide services
to permit the child to safely remain at
home or return home. Unfortunately,
many social service agencies believe it
is safer to remove the child as a preven-

tive measure and return the child to the
family only after a full investigation is
completed. This perspective ignores the
great risk of out-of-home placements,
the disruption such placements cause to
the child and the family, and the emo-
tional and fiscal costs involved in plac-
ing children. It also ignores the reality
that safe, in-home caretakers can often
be found if adequate investigation is
undertaken and services are provided.

Once a child is removed it

becomes logistically and practically

more difficult to help a family
resolve its problems.

To evaluate the likelihood and sever-
ity of harm if the child is returned home,
the court must take into account not only
the facts and circumstances that gave
rise to the original removal of the child
(i.e., the parents” or guardian’s possible
abuse or neglect), but also what might
be done to safeguard the child in the
home. That is, the court should evalu-
ate both the current danger to the child,
and what can be done to eliminate the
danger. Harmful consequences of re-
moval should also be considered. Re-
moval is always a traumatic experience
for a child. Once a child is removed it
becomes logistically and practically
more difficult to help a family resolve its
problems.

A primary goal of the court should be
to make the preliminary protective hear-
ing as thorough and meaningful as pos-
sible. The court should conduct an in-
depth inquiry concerning the circum-
stances of the case. It should hear from
all interested persons present. As part
of its inquiry, the court should evaluate
whether the need for immediate place-
ment of the child could be eliminated by
providing additional services or by
implementing court orders concerning
the conduct of the child’s caretaker. If
the court determines that the child needs
to be placed, the court must evaluate the
appropriateness of the placement pro-
posed by the agency and seek the least
disruptive alternative that can meet the
needs of the child. For example, the
court should explore whether the needs
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of the child could be met in the home of
a relative.

Whether or not the court decides at the
preliminary protective hearing that a
child can safely go home, the court must
determine whether the agency has made
reasonable efforts to preserve the fam-
ily. Courts should insist that adequate
services are delivered to prevent the
need for placement, and make certain
that decisions to remove children from
their homes are made prudently and af-
ter full consideration of less disruptive
alternatives.

At the same time, the court should en-
sure that appropriate efforts are being
made by the agency to provide for the
needs of the family in a timely manner.
The court can order the agency to ob-
tain any additional reports or diagnos-
tic assessments that may be needed such
as psychological evaluations, drug abuse
assessments or school records involving
the children.

If the child will remain outside the
home pending the trial, it is important
to keep in mind that the time in which
the preliminary protective hearing is
held is a critical period of crisis for the
family. Itis the responsibility of the court
to make sure that the agency takes im-
mediate steps toward family reunifica-
tion and tries to maintain the relation-
ship between parent and child.

A secondary purpose of the prelimi-
nary protective hearing is for the court
to move the litigation forward as quickly
as possible and to oversee the agency’s
initial involvement in the case. Time is
of the essence in child abuse or neglect
cases. At the preliminary protective
hearing the court should take steps to
eliminate potential sources of delay in
the litigation.

Time is of the essence in child
abuse or neglect cases.

When preliminary protective hearings
are thorough and timely, some cases can
be resolved with no need for subsequent
court hearings and reviews. In other
cases, a thorough and early preliminary
protective hearing can help simplify and
shorten early hearings and can move the
case more quickly to the later stages of

adjudication, disposition, and review.
This not only preserves court resources
but reduces the cost and harm of unnec-
essary, prolonged out-of-home place-
ment of children.

A timely and thorough preliminary
protective hearing can shorten the time
of foster care and speed the judicial pro-
cess. By ensuring speedy notice of all
parties, the hearing avoids delays due
to difficulties with service of process. By
ensuring early, active representation of
parties, the hearing avoids trial delays
due to scheduling conflicts and the late
appointment of unprepared advocates.
By clearing the trial (adjudication) date
at a very early time, the hearing avoids
later scheduling conflicts that otherwise
would delay trial dates. By thoroughly
exploring all issues at the preliminary
protective hearing, the court can resolve
and dismiss some cases on the spot,
move quickly on some pretrial issues
(such as discovery or court-ordered ex-
amination of parties), encourage early
settlement of the case, encourage
prompt delivery of appropriate services
to the family, and monitor agency case-
work at a critical stage of the case.

Another purpose of the preliminary
protective hearing is for the court to
begin setting a problem-solving atmo-
sphere so the child can remain safely at
home or be safely returned home as
quickly as possible. Parents are often
angry and emotionally distraught at this
hearing. The agency may have filed for
emergency removal because the rela-
tionship between the social worker and
parents has broken down. The
adversarial nature of court proceedings
can aggravate tensions between the par-
ties. The court should take active steps
to defuse hostilities, to gain the coopera-
tion of the parties, and to assist parties
in attacking the problem rather than
each other.

Although the judge or judicial officer
should not assume the role of case-
worker, there are practical steps that a
court can take to gain the cooperation
of the parties and develop a problem-
solving atmosphere. The court should
remember that for many parents the
preliminary protective hearing will be
their first experience in court. The court
can explain the hearing process to the




parents so they are less confused. The
court can explain that it is not an arm of
the agency, but that its role is to be an
impartial decision-maker, acting upon
information provided by all parties. The
court can carefully listen and seek to
thoroughly understand the perceptions
and concerns of all parties present at the
hearing. The court can insist that proper
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hearing with the perception that they
were treated fairly by a court that is con-
cerned about their interests and that is
striving to build a working relationship
between the parties so that the need for
court intervention can be ended as
quickly as possible.

A complete preliminary protective
hearing requires a substantial initial in-
vestment of time and resources. Such

an investment results in better decisions
for children and their families, and pre-
serves the resources of the court and
child welfare system. Significant costs
are incurred when a child is unneces-

...there are practical steps that a
court can take to gain the coop-
eration of the parties and develop
a problem-solving atmosphere.

decorum is maintained by each party so
that all persons present are treated with
dignity and respect. The court can at-
tempt to identify areas of agreement and
mediate areas of dispute between par-
ties so that some disputes are resolved
by agreement rather than through con-
tested hearings.

Due to the constraints of time, in
some cases it might not be possible
for the court to conduct a careful
and complete initial preliminary
protective hearing. In these
circumstances, the court should:

¢ Decide all issues that can be
immediately resolved at the current
preliminary protective hearing;

¢ Provide specific guidance as to the
persons who must be present and
the issues to be decided at the
subsequent preliminary protective
hearing; and

e Continue the preliminary
protective hearing for not more
than 24 hours.

At the conclusion of the preliminary
protective hearing, the parties should
leave with a decision from the court con-
cerning the placement of the child that
is based on thorough understanding and
careful consideration of the circum-
stances of the case. The parties should
see that the court has taken an active role
to move the case forward and to make
certain that the agency responds to the
needs of the family and child in a timely
manner. The parties should leave the

sarily placed outside of the home. A
child can suffer serious emotional and
behavioral problems from the disrup-
tion and upheaval caused by placement.
The parents’ feelings of inadequacy and
helplessness may be intensified, thereby
making efforts to change their behavior
even more difficult. The family may lose
its income and housing, if the family has
been dependent on public assistance.
As a result of these and other effects of
removing a child, extra efforts must of-
ten be made and significant costs in-
curred to resolve problems as early as
possible in each case.

By insisting that adequate services are
delivered to safely prevent the need for
placement and by making certain that
decisions to remove children from their
homes are made with great care, courts
can avoid costs associated with unnec-
essary placements. By investing the
time to carefully review agency efforts
and to suggest or order additional or
more appropriate services, the court
may find that its own time and resources
are saved when cases are resolved in a
more timely manner.
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B. Who Should Be Present

Persons who should always
be present at the preliminary
protective hearing:

Judge or judicial officer

e Parents whose rights have not
been terminated, including
putative fathers

e Relatives with legal standing or
other custodial adults

e Assigned caseworker
Agency attorney
Attorney for parents (separate
attorneys if conflict warrants)

e Legal advocate for the child
and/or GAL/CASA

e Court reporter or suitable
technology

e Security personnel

Judge or judicial officer

A judge or equally knowledgeable,
law-trained judicial officer appointed by
a judge, presides over the preliminary
protective hearing and is responsible for
making the required decisions. At a
minimum, the judicial officer should be
a lawyer. Whenever possible, the judi-
cial officer should be a person who regu-
larly presides over child abuse or neglect
cases, who is familiar with the workings
of the entire child welfare system, and
who has broad knowledge of and expe-
rience with the services and placement
options available in the community.

Parents whose rights have not
been terminated, including
putative fathers

It is critical that all parents involved in
the life of the child be made a part of the
court case as soon as possible. Non-cus-
todial parents and involved putative fa-
thers should be present because, if the
child cannot be returned to the custo-
dial parent immediately, it might be pos-
sible to place the child with the other
parent rather than in state care.

Putative fathers who have not previ-
ously been involved in the child’s life
should also be brought into the court
process as quickly as possible. Timely
resolution of paternity issues is both in
the best interests of the child, and essen-
tial to further case processing.

Relatives with legal standing or
other custodial adults

When parents do not have custody,
other custodians or guardians must, by
law, be given notice and the opportunity
to participate in preliminary protective
hearings.

In many child neglect cases, parents
have left children in the homes of rela-
tives or friends who have become full-
time caretakers but without legal cus-
tody. Full-time caretakers without legal
custody but functioning as parents (in
loco parentis) also should be present at
the preliminary protective hearing.
Their presence is needed both because
the best decision may be to leave the
child in their homes prior to trial and
because they often have vital informa-
tion about the child and family.

Unfortunately, because preliminary
protective hearings are set on short time
frames, it is difficult to notify parents
through service of process. The social
worker from the agency is often in the
best position to notify parents of a pre-
liminary protective hearing and should
be expected to do so. The court can
monitor agency efforts to notify parents
by enquiring at the hearing as to what
efforts were made to notify the parents
and by setting additional hearings
within a few days if a parent fails to ap-
pear. The prospect of an additional court
appearance can motivate agency social
workers to secure the attendance of par-
ents at the preliminary protective hear-
ing.

Assigned caseworker

To provide the court with complete,
accurate, and up-to-date information for
the hearing, the caseworker with pri-
mary responsibility for the case must be
present. When this is not possible, the
worker’s supervisor, who has been well
briefed on the case, should be present.

Agency attorney

The preliminary protective hearing is
a critical event. This stage of the pro-
ceedings may have a powerful impact
on the child and family, and on the long-
term outcome of the case. All parties
should be represented by counsel at the
preliminary protective hearing. Further,
the court should expect counsel to have
prepared for the hearing in advance.




III. Preliminary Protective Hearings

This requires, at a minimum, that the at-
torney has interviewed witnesses and
conferred with both the worker and
counsel for other parties well in advance
of the hearing.

Attorney for parents (separate attor-
neys if conflict warrants)

Because of the critical strategic impor-
tance of the preliminary protective hear-
ing, it is essential that parents have
meaningful legal representation at the
hearing. Most parents involved in these
proceedings cannot afford counsel.
Therefore, parents should be instructed
to appear well in advance of the actual
hearing so their eligibility for court-ap-
pointed counsel can be determined,
counsel can be appointed, and parents
can confer with counsel in advance of
the hearing.

Legal advocate for the child
and/or GAL/CASA

Federal and state law requires legal
representation for children in child
abuse and neglect cases, and this should
apply at the critical preliminary protec-
tive hearing. In different jurisdictions,
the mode of legal representation for chil-
dren and the responsibilities of the ad-
vocate vary.

To obtain the presence of an attorney
for the parents and a guardian ad litem
at preliminary protective hearings, the
court needs to make arrangements with
the on-call organization that provides
these persons for preliminary protective
hearings. To facilitate scheduling, the
court can set aside specific times and
days when preliminary protective hear-
ings will be held.

Court reporter or suitable technology

A court reporter or stenographer
should be present to accurately record
all proceedings at each preliminary pro-
tective hearing. If electronic technology
is substituted for a court reporter, the re-
cording equipment must be of appropri-
ately high quality to allow the efficient,
cost-effective, and timely production of
a hearing transcript, when needed.

Security personnel
Security personnel should be available
during all child abuse and neglect hear-

ings. In all courts, security personnel
must be immediately available to the
court whenever needed. In some parts
of the United States, security concerns
may be serious enough to require
guards or bailiffs to be present during
all hearings.

Persons whose presence
may also be needed at the
preliminary protective hearing:

Age-appropriate children
Extended family members
Adoptive parents

Judicial case management staff
Law enforcement officers
Service providers

Adult or juvenile probation or
parole officer

¢ Other witnesses

In addition to persons who always
should be present at preliminary protec-
tive hearings, there are others whose
presence may also be needed, depend-
ing upon the facts and circumstances of
the case:

Age-appropriate children

Children often should be present at
the preliminary protective hearing, but
their attendance can depend upon many
factors including the age of the child, the
physical and emotional condition of the
child, and degree that requiring the child
to be present might traumatize the child.
As an alternative to bringing the child
to a hearing, the agency may choose to
present the child’s hearsay statements
and then allow the child’s guardian ad
litem to have access to the child at an
off-site location or by telephone. In all
cases, the child should be accessible in
the event that the court determines that
the child’s presence is necessary.

Extended family members

When relatives either are already ac-
tively involved with a child or are inter-
ested in caring for a child, their presence
can be valuable at a preliminary protec-
tive hearing. Relatives can provide es-
sential information about the situation,
can help protect the child in the home
(thus allowing the court to return the
child home), and can become the imme-



diate caretaker of the child, if necessary:.
It is helpful for the court to observe the
child’s relatives and be able to speak to
them directly at the hearing.

Adoptive parents

Adoptive parents must, by law, have
the same rights in the legal process as
biological parents.

Judicial case management staff

It is possible for courts to function ef-
ficiently with no judicial staff other than
the judge or judicial officer in the court-
room. However, administrative staff
who are present in the courtroom can
help the judge by greeting the parties,
handing out papers, operating tape re-
cording equipment (where applicable),
preparing and checking court orders,
and completing errands and tasks nec-
essary to help the judge complete the
hearing.

Law enforcement officers

Law enforcement officers who remove
children from dangerous situations are
often key witnesses. They sometimes
need to be present to testify when par-
ents demand the child’s immediate re-
turn home.

Service providers

When a family has already been inten-
sively involved with a service provider
such as a public health official, home-
maker, or mental health professional,
that professional may provide essential
information at the preliminary protec-
tive hearing. The professional may, for
example, assist the court to identify a
means of leaving the child safely at
home.

Adult or juvenile probation
or parole officer

Family members may either presently
or recently have been involved with ju-
venile or adult probation or parole ser-
vices. Department officers with past or
current knowledge pertinent to the
family’s circumstances can often provide
the court with valuable testimony. Both
Jjuvenile and adult probation and parole
departments should be contacted and
potential witnesses identified and asked
to appear at the preliminary protective
hearing.
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Other witnesses |

It should be remembered that critical
decisions affecting the lives of children
are made at preliminary protective hear-
ings. While continued placement of a
child outside the home prior to adjudi-
cation may be essential to a child’s safety,
In some cases it also may be unneces-
sary and traumatic to the child. To en-
sure careful and informed judicial deci-
sions, the court must make it possible
for witnesses to testify at the preliminary
protective hearing. When appropriate,
the court should be prepared to briefly
continue the hearing to allow the testi-
mony of witnesses.

The agency is responsible for secur-
ing the attendance of its own witnesses.
This is often difficult because witnesses
may be unavailable on the short time
frames required by preliminary protec-
tive hearings, and subpoenas often can-
not be delivered in time for the hearing.
The agency also may not know to what
degree the hearing will be contested,
and therefore, may not know which wit-
nesses will actually be needed.

Eyewitnesses to the neglect or abuse
of the child, police officers who have in-
vestigated the case, service providers
who have been involved with the fam-
ily, and medical providers who have ex-
amined the child can all provide valu-
able testimony at the preliminary pro-
tective hearing. If these witnesses are
unavailable to testify in court, the agency
can arrange a telephone conference call.
As alast resort, written reports prepared
for the hearing, business and medical
records, or police reports can be made
available to the court.

If the court considers the in-court tes-
timony of an absent witness essential,
the next hearing in the case can be set
on the first available date when the wit-
ness can be present. The court can con-
vey its expectations to the agency con-
cerning necessary witnesses by continu-
ing the preliminary protective hearing
for the presence of the essential witness.
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Courts can make sure that
parties and key witnesses are
present by:

e Requiring quick and diligent
notification efforts by the agency;

¢ Requiring both oral and written
notification in language under-
standable to each party and
witness;

e Requiring notice to include
reason for removal, purpose of
hearing, availability of legal
assistance;

e Requiring caseworkers to
encourage attendance
of parents and other parties.

To make sure that parents, custodians,
and other witnesses are present during
preliminary protective hearings, special
efforts are required. Understandable ex-
planations of what has happened must
be handed to parents, custodians, or
caretakers when children are first re-
moved. A written notification in under-
standable language must state the rea-
son for removal, the time and place of
the hearing, the name and number of a
person to call to obtain court-appointed
counsel, and the need for immediate ac-
tion.

For parents, custodians, and other
caretakers who are not present when
children are taken, the agency must
make diligent efforts to provide them
with this information. At the hearing,
the agency caseworker must explain
what has been done to notify the par-
ties. Finally, court staff must be avail-
able to take calls from parents and to
arrange for the appointment of counsel.

Perhaps the most important factor in
influencing whether parents and others
will actually appear at the preliminary
protective hearing is the attitude of the
assigned caseworker. Juvenile and fam-
ily courts should require caseworkers to
exert their best efforts to have parents
and other necessary witnesses attend the
preliminary protective hearing. In some
cases, this may even involve arranging
appropriate transportation for parties.

Courts can take several approaches to
persuade caseworkers both to attend
preliminary protective hearings and to

encourage parents and others to attend.
To ensure that attorneys and other ad-
vocates are present during preliminary
protective hearings, the court may need
to take even stronger steps. Where at-
torneys are appointed from lists, the
court may need to revise procedures for
the appointment of counsel so that ap-
pointment occurs prior to the prelimi-
nary protective hearing. Attorneys and
parties may need to be instructed to ap-
pear before the hearing begins so that:
(a) their eligibility for appointed coun-
sel can be determined in advance; and
(b) parties can confer with counsel be-
fore the hearing begins.

Where courts enter into contracts with
outside organizations to provide legal
representation for parents and children,
the contracts need to specify that the ad-
vocates will be present prior to prelimi-
nary protective hearings to meet with
their clients and that they will prepare
for the hearing to the extent practical
given the limited time available.

C. Filing the Petition

e A sworn petition or complaint
should be filed at or prior to the
time of the preliminary
protective hearing.

e The petition should be complete
and accurate.

It is important for petitions to be filed
at or before preliminary protective hear-
ings for at least two reasons. First, if the
petition is ready at the time of the hear-
ing, it can be given to parents on the
spot, avoiding the need for service at
parents” homes. Second, service of the
petition at the preliminary protective
hearing provides the parties with ad-
equate notice of the reasons for the court
proceedings. To provide proper notice
of the charges, the petition must contain
a complete and accurate statement of the
reasons for agency intervention.
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D. Key Decisions the Court
Should Make at the Prelimi-
nary Protective Hearing:

e Should the child be returned
home immediately or kept in
foster care prior to trial?

e What services will allow the
child to remain safely at home?

e Will the parties voluntarily agree
to participate in such services?

¢ Has the agency made reasonable
efforts to avoid protective
placement of the child?

e Are responsible relatives or
other responsible adults
available?

¢ Isthe placement proposed by
the agency the least disruptive
and most family-like setting that
meets the needs of the child?

e Will implementation of the
service plan and the child’s
continued well-being be moni-
tored on an ongoing basis by a
GAL/CASA?

e Are restraining orders, or orders
expelling an allegedly abusive
parent from the home
appropriate?

e Are orders needed for examina-
tions, evaluations, or immediate
services?

e What are the terms and condi-
tions for parental visitation?

e What consideration has been
given to financial support of
the child?

The preliminary protective hearing
provides the court with an opportunity
to make basic decisions concerning the
placement of the child; take steps to
move the litigation forward; oversee the
agency’s initial involvement with the
case; and emphasize specific problem-
solving so that the child can safely re-
main home or be returned home as
quickly as possible.

The following is a discussion of
specific key decisions to be made
by the court at the preliminary
protective hearing:

¢ Should the child be returned
home immediately or kept in
foster care prior to trial?

As explained above, the key decision
that the court makes at the preliminary
protective hearing is whether to return
a temporarily-placed child home imme-
diately. Often, the child’s removal from
home triggers the preliminary protec-
tive hearing, and the hearing is held to
decide whether the child needs to stay
outside the home.

In deciding whether to return the child
home, the court evaluates the danger to
the child by hearing allegations of abuse
or neglect. In addition, the court needs
to examine whether there are any pos-
sible means of protecting the child with-
out placing the child in foster care.

e What services will allow the
child to remain safely at home?

To decide whether there are available
means to allow a child to be maintained
safely at home, the court must be made
aware of services available in the com-
munity. In neglect cases, for example,
emergency homemakers, day care, or
in-home baby-sitters can often eliminate
immediate danger to the child. In a wide
variety of cases, intensive home-based
services in which professionals spend
long periods of time in the home sharply
reduce danger to the child.

¢ Will the parties voluntarily
agree to participate in such
services?

In some states, the court can order
specific, in-home services to ensure the
child’s safety while remaining or return-
ing to the family. In other states, the
court can order that the child be main-
tained in the home, or returned home,
with child welfare agency assurance that
family-based or home-based services
will be provided. All juvenile and fam-
ily court judges must become informed
about the existence and availability of
services in the community.

e Has the agency made
reasonable efforts to avoid
protective placement of the child?

In connection with the decision to re-
move a child from home, the court also
must determine whether the responsible
public agency has made reasonable ef-
forts to preserve the family. Upon de-
ciding to remove a child, the court must
decide both whether the agency has




made reasonable efforts to prevent the
need for the child’s removal from home
and, whether, within the short time avail-
able, the agency has made reasonable
efforts to make it possible for the child
to safely return home. The “reasonable
efforts” determination is required by fed-
eral law, as a condition for state receipt
of federal foster care matching funds.!
It is also required by statute in most
states.?

Reviewing agency efforts to keep the
family together is necessary not only
because federal law requires it, but also
because review of agency efforts helps
the court to decide whether the child can
safely be returned home. By taking a
careful look at the agency’s prior efforts
to help the family, the court can better
evaluate both the danger to the child and
the ability of the family to respond to
help.

¢ Are responsible relatives or
other responsible adults available?

At the preliminary protective hearing,
the court needs to take into account what
help may be obtained from appropriate
relatives or other responsible adults in-
volved with the child. Immediate place-
ment with relatives or another respon-
sible adult is possible if either is willing
to care for the child and the agency has
already been able to favorably evaluate
them.

Even if relatives or other responsible
adults are not available to assume full-
time care of a child, they may be avail-
able as a resource to supervise visitation
when necessary. Sometimes, the agency
will not have had time to assess relatives
or other responsible adults involved with
the child prior to the preliminary pro-
tective hearing. Ifitis too early to evalu-
ate relatives or other adults, but place-
ment of the child with them is a possi-
bility, the court needs to set a schedule
for prompt agency evaluation.

¢ Is the placement proposed by
the agency the least disruptive and
most family-like setting that meets
the needs of the child?

If the child must be removed from
home and cannot be placed with rela-
tives or a responsible adult, the court
should evaluate the placement proposed
by the agency to determine whether it is
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the most appropriate and least disrup-
tive placement. For example, children
should not routinely be placed in group
home shelters when they are capable of
functioning in the family-like setting of
a foster home.

If the most appropriate setting for the
child is not immediately available on an
emergency basis, the court should make
certain that appropriate referrals are
made so that the child can be moved to
a preferred placement when one be-
comes available.

¢ Will implementation of the
service plan and the child’s contin-
ued well-being be monitored on
an ongoing basis by a GAL/CASA?

The preliminary protective hearing
also provides the opportunity for the
court to consider appointment of a GAL/
CASA for the child. Appointment early
in the court process allows ample time
for the GAL/CASA to gather informa-
tion and make recommendations to the
court and provides continuity of repre-
sentation for children whose casework-
ers and foster parents are likely to
change through the course of court pro-
ceedings.

¢ Are restraining orders, or or-
ders expelling an allegedly abusive
parent from the home appropriate?

In child abuse cases where a child is
alleged to have been physically or sexu-
ally abused by only one parent, it may
be that the child can be safely returned
to the non-abusing parent. In order to
ensure that the child will be protected,
it may be necessary to issue protective
orders concerning the child. These may
include, for example, orders expelling
the allegedly abusive parent from the
home or restraining the allegedly abu-
sive parent from contacting or visiting
the child.

¢ Are orders needed for
examinations, evaluations, or
immediate services?

During many preliminary protective
hearings, the court should order an ex-
amination or evaluation by an expert.
For example, the court may need to au-
thorize a prompt physical or mental ex-
amination of the child to assess the
child’s need for immediate treatment.
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An expert evaluation of a child is fre-
quently essential for placement planning
if the child needs to be placed outside of
the home. An evaluation can often iden-
tify special treatment needs of the child;
for example, whether the child will need
placement in a residential treatment fa-
cility or therapeutic foster home.

Further examination of the child may
be needed to preserve evidence bearing
on whether the child has been abused.
The need for such examinations and
evaluations is often already clear at the
preliminary protective hearing, and or-
dering them at that time can speed the
pace of litigation.

Sometimes an expert evaluation is
needed to determine the fitness of a par-
ent or relative to provide immediate care
for the child. If the evaluation is posi-
tive it can curtail the child’s separation
trauma by allowing the child’s early re-
turn from foster care. On the other
hand, if the evaluation is negative, its
early submission will speed the pace of
litigation and shorten the child’s stay in
foster care. A judge may also recom-
mend an examination, hold an additional
hearing and subpoena witnesses if the
evaluation does not take place as recom-
mended, and may withhold a positive
determination of reasonable efforts if
evaluations are not promptly completed.

e What are the terms and
conditions for parental visitation?

If a child cannot be returned home af-
ter the preliminary protective hearing,
immediate parent-child visitation often
can ease the trauma of separation. Early
visitation helps to maintain parental in-
volvement and speed progress on the
case.®

Judicial oversight of visitation helps to
ensure that visitation is begun promptly;,
that it is permitted frequently, and that
unnecessary supervision and restric-
tions are not imposed. The court should
make an initial decision concerning the
frequency, duration and terms of visita-
tion for the parents, such as whether
visitation should be supervised or un-
supervised. The court should also de-
cide whether there is a need for any ad-
ditional orders concerning the conduct
of the parents or agency efforts to pro-
vide services to the parents or child.

* What consideration has been
given to financial support of the
child?

All potential sources of financial sup-
port for the child should be identified
and considered in court decisions affect-
ing the child. This includes financial
support for health services, special edu-
cational or developmental needs, and
basic child support. Paternity issues
which remain unresolved at the time of
the preliminary protective hearing re-
main a judicial priority at all subsequent
proceedings.

E. Additional Activities at
the Preliminary Protective
Hearing

* Reviewing notice to missing
parties and relatives;

e Serving the parties with a copy of
the petition;
Advising parties of their rights;
Accepting admissions to
allegations of abuse or neglect.

There are a number of other functions
that the court should perform at the pre-
liminary protective hearing, in addition
to the preceding key decisions:

¢ Reviewing notice to missing
parties and relatives

One of the most important functions
of the court during the preliminary pro-
tective hearing is to oversee the agency’s
early efforts to locate and notify miss-
Ing parties and relatives. During the pre-
liminary protective hearing, the court
should inquire about parties who are not
present and should require an explana-
tion of agency efforts to locate and no-
tify them of the proceeding. Speedy
decision-making is critical in child abuse
or neglect cases, and timely notice to the
parties helps prevent delays.

¢ Serving the parties with a
copy of the petition

If the petition and summons have been
prepared in advance of the preliminary
protective hearing and the parties are
present, the preliminary protective hear-
ing provides an excellent opportunity to
efficiently complete service of process.
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e Advising parties of their rights

If a party is unrepresented by counsel
atthe preliminary protective hearing, the
court should advise the party of the right
to counsel, including the right to court-
appointed counsel, where applicable.
Even when the parties are represented
at the hearing, the court should explain
the nature of the hearing and the pro-
ceedings that will follow.

¢ Accepting admissions to
allegations of abuse or neglect

When counsel has been provided in
advance of the preliminary protective
hearing, parties are sometimes willing
to stipulate to a judicial finding that they
have abused or neglected the child. Re-
viewing and accepting the stipulation at
that point advances the pace of the liti-
gation and simplifies the work of the
agency and its attorneys.

F. Submission of Reports
to the Court:

e The court should require
submission of agency and/or law
enforcement reports at least one
hour prior to the preliminary
protective hearing.

e Reports to the court should
describe all circumstances of
removal, any allegations of abuse
or neglect, and all efforts made to
try to ensure safety and prevent
need for removal.

Given the short time from removal of
the child to the time of the preliminary
protective hearing, it is not reasonable
to expect lengthy reports and written as-
sessments to be submitted in advance of
the hearing. However, agency staff
should be expected to submit a brief
written description of the circumstances
surrounding the removal of the child and
the agency’s prior efforts, if any, to pre-
serve the family. This report should be
provided to the other parties and their
attorneys as early as possible in advance
of the hearing and no later than one hour
in advance. Advance submission of the
report is needed to give the parents an
opportunity to offer a defense or to pro-
pose alternatives to foster placement.

If a law enforcement agency was in-
volved in removal of the child from
home, an officer who was present
should submit a report. This report
should describe precisely what the of-
ficer observed during the incident. This
report should be made available to the
parties no later than the report by
agency staff.

G. The Court’s Written
Findings of Fact and
Conclusions of Law at the
Preliminary Protective
Hearing Should:

e Be written in easily understandable
language which allows the parents
and all parties to fully understand
the court’s order.

If child is placed outside
the home:

e Describe who is to have custody
and where child is to be placed;

e Specify why continuation of child in
the home would be contrary to the
child’s welfare (as required to be
eligible for federal matching funds);

¢ Specify whether reasonable efforts
have been made to prevent place-
ment (including a brief description
of what services, if any, were pro-
vided and why placement is
necessary);

e Specify the terms of visitation.

Whether or not the child is
returned home:

¢ Provide further directions to the
parties such as those governing
future parental conduct and any
agency services to the child and
parent agreed upon prior to
adjudication.

* Set date and time of the next
hearing.

At the conclusion of the hearing, the
court’s written findings of fact and con-
clusions of law should be prepared and
distributed in person to the parties. This
should occur at the conclusion of the
hearing while the parties are still
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present. Handing out an order and find-
ings addressing the issues gives the par-
ties an immediate, written record of
what has been decided, what they are
expected to do prior to the next hear-
ing, any social services voluntarily ac-
cepted, and the date and time of the next
hearing.

When the form is on a computer, the
order and findings can be filled in
quickly at the conclusion of the hearing.
The form should include the court’s ex-
press findings concerning:

(1) whether the child needs to be
placed in substitute care and under
whose custody the child should be
placed;

(2) whether the child’s continued
residence in or return to the home
would be contrary to the child’s
best interests and welfare;

(3) whether the placement proposed
by the agency is the least disrup
tive placement that meets the
needs of the child;

(4) whether the agency has made
reasonable efforts to prevent or
eliminate the need for placement
of the child;

(5) what the initial terms of visitation
will be;

(6) whether additional orders are
needed concerning the conduct of
the parents or agency efforts to
provide services; and

(7) whether additional orders are
needed to address the immediate
needs of the child, such as
immediate medical treatment
or evaluation.

Along with its legal conclusions, the
court should provide a brief explanation
of the facts upon which its conclusions
are based. The court’s entry need not
be elaborate, but should document that
the court has addressed each of the ba-
sicissues presented at a preliminary pro-
tective hearing, and that the court’s de-
cision is based upon a reasoned analy-
sis of the evidence presented. The en-
try should also document the court’s or-
ders and expectations concerning the
parents” and the agency’s future con-
duct.

H. Conclusion

Atimely, careful and complete prelimi-
nary protective hearing can benefit each
child and family before the court by:

¢ Preventing the unnecessary

removal of children from their

_families by carefully evaluating
the danger and exploring
possible safe alternatives to
removal.

* Limiting the trauma when a
child must be removed by
requiring liberal parent-child
visits (where safe and appropri-
ate), by identifying appropriate
placements, and making sure
that relatives and family friends
will promptly be contacted and
involved.

® Speeding casework when
children must be temporarily
removed from their families by
requiring early evaluations,
examinations and emergency
services.

¢ Speeding litigation by early
completion of critical court
business such as service of
process, establishment of trial
date, and face-to-face meetings
between attorneys and clients.

¢ Explaining to parents and other
family members why the state
has intervened and how the
Jjudicial process works.

* Beginning early discussions of
settlement possibilities and
appropriate services to children
and families.
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I. Resource Guideline

Hearing Activity Time Estimate

1. Introductory Remarks 5 Minutes
¢ introduction of parties
e advisement of rights
e explanation of the proceeding

2. Adequacy of Notice and Service of Process Issues 5 Minutes

3. Discussion of Complaint Allegations/Introduction of Evidence 15 Minutes
¢ introduction of the complaint
e caseworker testimony
¢ witness testimony
e parent testimony

4. Discussion of Service Needs/Interim Placement of Child 15 Minutes
e parental visitation
¢ sibling visitation
e service referral

5. Reasonable Efforts Finding 5 Minutes

6. Troubleshooting and Negotiations Between Parties 10 Minutes
e time for parents to speak and ask questions
¢ explanation of court procedures to confused parents
¢ identification of putative fathers and investigation of
paternity issues
¢ identification of potential relative placements
e restraining orders

7. Issuance of Orders and Scheduling of Next Hearing 5 Minutes
e issue interim custody order (as necessary)
e preparation and distribution of additional orders
to all parties prior to adjournment

Time Allocation 60 Minutes *

*Child abuse and neglect cases are frequently resolved without contested hearings
by agreement of the parties. Because an outcome reached by agreement is often
superior to an outcome reached through litigation, courts should encourage settle-
ment without contested litigation in appropriate cases. Alternatives to contested
litigation include settlement conferences conducted by the parties, judicially-super-
vised settlement conferences, and formal mediation. For more information on al-
ternatives to contested litigation in child abuse and neglect cases, please see Ap-
pendix B.
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J. Preliminary Protective
Hearing Checklist

Persons who should always
be present at the preliminary
protective hearing:

Judge or judicial officer

Parents whose rights have not
been terminated, including puta-
tive fathers

Relatives with legal standing or
other custodial adults

Assigned caseworker

Agency attorney

Attorney for parents (separate
attorneys if conflict warrants)
Legal advocate for the child and/
or GAL/CASA

Court reporter or suitable technology
Security personnel

Persons whose presence may also
be needed at the preliminary
protective hearing:

Age-appropriate children
Extended family members
Adoptive parents

Judicial case management staff
Law enforcement officers
Service providers

Adult or juvenile probation or
parole officer \
Other witnesses

Courts can make sure that parties
and key witnesses are present by:

Requiring quick and diligent
notification efforts by the agency;
Requiring both oral and written
notification in language under-
standable to each party and
witness;

Requiring notice to include
reason for removal, purpose of
hearing, availability of legal
assistance; .

Requiring caseworkers to
encourage attendance of parents
and other parties.

Filing the petition:

A sworn petition or complaint
should be filed at or prior to the
time of the preliminary protective
hearing.

The petition should be complete
and accurate.

Key decisions the court should
make at the preliminary protective
hearing:

Should the child be returned
home immediately or kept in
foster care prior to trial?

What services will allow the child
to remain safely at home?

Wil the parties voluntarily agree
to participate in such services?
Has the agency made reasonable
efforts to avoid protective place-
ment of the child?

Are responsible relatives or other
responsible adults available?

Is the placement proposed by the
agency the least disruptive and
most family-like setting that
meets the needs of the child?
Will implementation of the
service plan and the child’s
continued well-being be
monitored on an ongoing basis
by a GAL/CASA?

Are restraining orders, or orders
expelling an allegedly abusive
parent from the home
appropriate?

Are orders needed for examina-
tions, evaluations, or immediate
services?

What are the terms and
conditions for parental visitation?
What consideration has been
given to financial support of

the child?

Additional activities at-the
. preliminary protective hearing:

Reviewing notice to missing
parties and relatives;

Serving the parties with a copy of
the petition;
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* Advising parties of their rights;
* Accepting admissions to
allegations of abuse or neglect.

Submission of reports to the court:

* The court should require
submission of agency and/or law
enforcement reports at least one
hour prior to the preliminary
protective hearing.

* Reports to the court should
describe all circumstances of
removal, any allegations of abuse
or neglect, and all efforts made to
try to ensure safety and prevent
need for removal.

The court’s written findings of
fact and conclusions of law at the
preliminary protective hearing
should:

e Be written in easily under-
standable language which
allows the parents and all
parties to fully understand
the court’s order.

If child is placed outside
the home:

¢ Describe who is to have custody
and where child is to be placed;

e Specify why continuation of
child in the home would be
contrary to the child’s welfare
(as required to be eligible for
federal matching funds);

e Specify whether reasonable
efforts have been made to prevent
placement (including a brief
description of what services, if
any, were provided and why
placement is necessary);

e Specify the terms of visitation.

Whether or not the child is
returned home:

® Provide further directions to the
parties such as those govern-
ing future parental conduct and
any agency services to the
child and parent agreed upon
prior to adjudication.

¢ Set date and time of next hearing.

K. Endnotes
1. See 42 USC §§ 672(a)(1), 671(2)(15).

2. For a general discussion of the reasonable efforts
requirement, see National Council of Juvenile and Fam-
ily Court Judges, et al.,, Making Reasonable Efforts:
Steps for Keeping Families Together (New York: The
Edna McConnell Clark Foundation, 1987); D. Ratterman
et al., Reasonable Efforts to Prevent Foster Placement:
A Guide to Implementation (Washington: American
Bar Association, 1987).

3. On the necessity for liberal parent-child visitation
for children in foster care, see K. Blumenthal and A.
Weinberg, eds., Establishing Parent Involvement in
Foster Care Agencies (New York: Child Welfare League
of America, 1984); Blumenthal and Weinberg, “Issues
Concerning Parental Visiting of Children in Foster
Care,” in Foster Children in the Courts, 372-398 (Bos-
ton: Butterworth Legal Publishers, 1983).
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IV. Adjudication Hearings

A. Introduction

The adjudication is the trial. This is
the stage of the proceedings in which
the court determines whether allega-
tions of dependency, abuse or neglect
concerning a child are sustained by the
evidence and, if so, are legally sufficient
to support state intervention on behalf
of the child. If the petition seeking court
intervention on behalf of a child is sus-
tained, the court may proceed to the dis-
position stage and determine who shall
have responsibility for the child and un-
der what conditions. Adjudication pro-
vides the basis for state intervention into
a family, while disposition concerns the
nature of such intervention. In some
states, the adjudication hearing is called
the “jurisdictional hearing” or “fact find-
ing hearing.”

The outcome of adjudication controls
whether the state may intervene over
the objections of the family. In all cases,
the legal rights of interested parties are
affected by the adjudication and they
therefore are entitled to notice as a mat-
ter of constitutional law. The manner
in which the adjudication is conducted
also has important long-term implica-
tions for the child and family. First, a
speedy adjudication can reduce the
length of time a child spends in place-
ment. Often it is necessary for the court
to make a definitive decision whether
or not a child has been abused or ne-
glected before the agency and parents
can begin to work together. The time
in which this adjudication is completed
may control the timing of later judicial
proceedings. In some states, the
grounds for termination of parental
rights require the passage of a certain
period of time after the adjudication or
disposition order.

A primary characteristic of the adju-
dication hearing is that formal legal pro-
cess must be used to notify essential
parties and witnesses of the hearing and
secure their attendance.

At preliminary protective hearings,
problems may arise because of short
notice for obtaining representation for
parents and guardians ad litem for chil-
dren. This problem should be ad-
dressed at the preliminary protective
hearing so that by the time an adjudica-
tion hearing is held, all necessary ap-

pointments are made.

Case outcomes are improved when all
interested parties receive timely notice
of the adjudication. Parties include not
only the parent allegedly committing
the abuse or neglect, but also non-cus-
todial parents, putative fathers, other
persons with legal custody, and, de-
pending upon state laws, long-term
physical custodians. In many courts,
such parties are not currently being
given notice prior to adjudication, par-
ticularly when the custodial parent ob-
jects. Yet, when the parties are provided
with early notice, they may make essen-
tial contributions to resolving the case,
by (a) giving important information to
the court, (b) providing a placement for
the child, (c) paying child support, or (d)
offering important emotional support
for the child.

When parties are not provided with
notice prior to the adjudication, this of-
ten prolongs children’s placement in
foster care. For example, when a
noncustodial parent or putative father
is first notified after efforts to work with
the custodial parent are exhausted, new
efforts must be initiated to work with
the noncustodial parent or putative fa-
ther.

It is necessary to resolve issues
of paternity at an early point in
the litigation.

When parents are missing, parties
should be expected to enlist the assis-
tance of the Parent Locator Service
which locates missing parties in child
support cases. This service must be
provided for free. Specific limits apply
concerning the time within which the
search must occur.

It is necessary to resolve issues of pa-
ternity at an early point in the litigation.
This should include prompt blood test-
ing, if necessary. It may be necessary
to resolve paternity in order to deter-
mine such questions as whether the pu-
tative father should be admitted as a
party to the litigation, whether an attor-
ney should be appointed to represent
him if he is indigent, and whether he
should be considered as a candidate for



custodian of the child if he is interested.

An accurate trial record at adjudica-
tion has importance beyond the adjudi-
cation itself. Adjudication should deter-
mine the precise nature of the abuse or
neglect so that disposition, case work,
and later court review can be focused on
the specific facts which resulted in state

A clear record of the facts estab-
lished at adjudication may be
useful in later legal proceedings.

intervention. Until the facts have been
legally established at adjudication, the
agency may be unable to secure the co-
operation of the parents who have de-
nied any problems exist. A clear record
of the facts established at adjudication
may be useful in later legal proceedings.
This record may foreclose later factual
disputes or may provide important evi-
dence which would otherwise be un-
available.

B. Timing of Adjudication

Principles of sound case flow manage-
ment require that there be specific and
strict time limits for every stage of the
court process, including the adjudica-
tion.

Because of the traumatic effect of re-
moval of a child from the home, it is es-
sential that the adjudication hearing take
place as soon as it is practical. Court
rules or guidelines need to specify a time
limit within which the adjudication must
be completed. Court enforcement of a
time limit within which adjudication
must take place compels court clerks,
attorneys, investigators, and social
workers to adjust to a quicker pace of
litigation.

Experience in many jurisdictions has
shown that it is possible to conduct the
adjudication within 60 days after re-
moval of the child. Some jurisdictions
set even shorter time limits. Accordingly,
when a child is in emergency protective
care, the adjudication should be com-
pleted within 60 days of the removal of
the child, whether or not parties are will-
ing to agree to extensions. Exceptions
should be allowed only in cases involv-
_ing newly discovered evidence, unavoid-
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able delays in the notification of parties,
and unforeseen personal emergencies.
For the sake of administrative simplic-
ity, the same time limit should apply to
other abuse and neglect cases as well.
Juvenile court proceedings generally
should go forward when related crimi-
nal proceedings are pending. Delays in
adjudication delay progress toward
family rehabilitation and reunification.
In cases where reunification is impos-
sible, delays in adjudication also delay
progress toward termination of paren-
tal rights and adoption efforts.
Occasionally, special circumstances
can justify delaying juvenile court pro-
ceedings pending the completion of a
criminal case. For example, if allega-
tions of a heinous crime committed by
both parents against the child were
pending, and a criminal conviction
would form a legal basis for termination
of parental rights under state law, it may
be advisable to delay juvenile proceed-
ings and proceed directly to termination
upon completion of the criminal case.

C. Admissions and Agreements

Most petitions are uncontested.
Therefore, court policies and proce-
dures for uncontested adjudications are
particularly important. An uncontested
adjudication, in the form of an admis-
sion by the parents or their attorneys
or an agreement or stipulation among
the parties, may take place any time af- -
ter the first court appearance, up to the
date of trial.

When petitions are uncontested, it is
essential that the court’s findings accu-
rately record the reasons for state inter-
vention. Negotiated findings that do not
accurately describe the abuse or neglect
should be avoided.

Adjudicatory findings of abuse and
neglect should be the benchmark
against which later case progress is
measured. Adjudicatory findings are
the basis for the case plan and later are
equally important to case review. The
case plan should address the real dan-
gers or abuse or neglect which neces-
sitated court intervention.

The original findings are again a criti-
cal point of reference when the court
must later decide whether a child can
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safely return home. The accuracy of
adjudicatory findings should not be bar-
gained away and judges should discour-
age this practice. Case reviews should
measure the progress the family is mak-
ing in eliminating the abuse or neglect
which was the original reason for state
intervention, as specified in the
adjudicatory findings.

Based upon these considerations, al-
legations of abuse should be pursued
unless the prosecutor states that the al-
legations cannot be proved, or cannot
be proved without the child’s in-court
testimony, and mental health experts
state that such testimony would be trau-
matic to the child. Similar assurances
should also be required in cases where
allegations of physical abuse or drug
abuse have been dropped.

There are limits to a judge’s role in
overseeing settlement agreements, due
to the court’s impartiality and lack of in-
dependent knowledge of the facts of a
case. Nevertheless, many inappropri-
ate pleas and stipulations can be elimi-
nated through careful judicial scrutiny.

Parties should be able to stipulate or
consent to adjudicatory findings with-
out addressing dispositional issues.
Likewise, they should also be permitted
to reach a simultaneous settlement of
adjudication and disposition. However,
in states where agencies are required
to submit predisposition reports, no
combined adjudication-disposition
agreement should be approved unless
the parties received the agency’s predis-
position report well in advance of the
agreement.

Before accepting a stipulation or ad-
mission, the court should determine
that the parties understand the content
and consequences of the stipulation or
admission. Written copies of a stipula-
tion or admitted facts should be pro-
vided to the parties and their counsel.

D. Who Should Be Present

The adjudication hearing requires
the attendance of many if not most
of the same persons required for
attendance at the preliminary

protective hearing. Among those
who should always be present are:

e Judge or judicial officer

e Parents whose rights have not
been terminated, including putative
fathers

¢ Relatives with legal standing or
other custodial adults

* Assigned caseworker

e Agency attorney

e Attorney for parents (separate
attorneys if conflict warrants)

e Legal advocate for the child and/or
GAL/CASA

e Court reporter or suitable
technology

e Security personnel

Parents, guardians, and custodians of
children should be present at the adju-
dication hearing, even when the case is
uncontested. This should include
noncustodial parents and putative fa-
thers whenever practical. Parents,
guardians, and custodians need to be
present to enable the court to ensure
that they fully understand and approve
their plea or stipulation.

In many states, it is realistic to expect
service of process on all parties prior to
adjudication. This is possible in states
where statutes authorize speedy proce-
dures for service of process on missing
parties. But in states where, for ex-
ample, service by publication is re-
quired and can take months to com-
plete, it may be necessary to complete
the adjudication based upon service of
process only on the custodial parents or
other guardian or custodian. When this
is necessary, it is advisable for a judge
to complete the adjudication before
publication and go forward with dispo-
sition. The judge should then make sure
that service is completed as soon as
possible. If parties appear in a timely
manner after receiving notice, they
should be permitted to be heard on all
issues, including application for custody
of the child and dismissal of the case.
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Judges need to be exacting concern-
ing the presence of noncustodial par-
ents and putative fathers at the adjudi-
cation. When noncustodial parents and
putative fathers are brought into the liti-
gation late, children often remain in fos-
ter care longer than necessary. If
noncustodial parents and putative fa-
thers are notified early, they may be able
to take the children into their own
homes and provide good care for them.

There are several ways judges can en-
courage the presence of noncustodial
parents and putative fathers at adjudi-
cation. First, as discussed earlier,
noncustodial parents and putative fa-
thers should be encouraged to attend
preliminary protective hearings. Where
parties have not been located, additional
pretrial hearings should be convened to
give them further opportunity to appear
or for the agency to provide an expla-
nation of their absence. Second, if an
agency is unable to locate and person-
ally serve a noncustodial parent or pu-
tative father prior to adjudication, the
agency should be required to submit an
affidavit describing its efforts to locate
and serve the noncustodial parent or
putative father. Third, if there is more
that can be done to locate a missing
party, the judge should provide instruc-
tions to the petitioner and should then
monitor the ongoing search.

When putative fathers are identified
and brought into the case, the court
should first determine if there is agree-
ment among all parties concerning pa-
ternity. If it is agreed that the putative
father is the actual father and there are
supporting facts, this individual should
be accepted as a party to the litigation.
If there is disagreement or the evidence
is unclear, the court should promptly
order tests for paternity. When pos-
sible, paternity tests should be com-
pleted prior to adjudication.

If adjudication is uncontested, all par-
ties who have been located and served
should be present at the hearing with
their attorneys. The presence of all par-
ties and their attorneys is needed to en-
able them to defend the stipulation or
agreement and to answer the judge’s
questions. If the adjudication is con-
tested, the same people who should be
at the preliminary protective hearing
should be present at the adjudication.

Among persons whose presence
may also be needed at the adju-
dication hearing are:

¢ Age-appropriate children

® Extended family members

* Adoptive parents

¢ Judicial case management staff
¢ Law enforcement officers

¢ Service providers

e Other witnesses

If the adjudication is contested, addi-
tional witnesses deemed necessary by
the parties must be present. The court’s
role in identifying and ensuring the
presence of parties is vital.

In spite of agency efforts, parents,
other parties and key witnesses often
may be unavailable to attend
adjudicatory proceedings. The court
may wish to examine agency efforts to
identify and locate parties and key wit-
nesses, and problems with the service
of process.

E. Key Decisions the
Court Should Make at the
Adjudication Hearing

The principal decisions that the
court must make at adjudication
are: (1) which allegations of the
petition have been proved or
admitted, if any; (2) whether there
is a legal basis for continued court
and agency intervention; and

(3) whether reasonable efforts
have been made to prevent the
need for placement or safely
reunify the family.

The court’s findings at the adjudica-
tion hearing lay a foundation for subse-
quent planning. Findings identify the
problems that must be corrected to al-
low the child to be safely returned home
or to be safely maintained in the home.
The findings provide direction to the
agency for devising a service plan for
the family. The adjudicatory findings
also provide a starting point for deter-
mining whether the parents have ad-
equately responded to the problems
which caused court intervention. This
issue becomes crucial in determining
when and if reunification can occur or
if termination of parental rights should
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be pursued. Because adjudicatory find-
ings are crucial to case planning, the
court must be careful to address all fac-
tual allegations set forth in the petition
or complaint.

The court must also determine
whether the responsible public agency
has made reasonable efforts to prevent
the need for placement of the child. The
court must decide both whether the
agency made reasonable efforts to pre-
vent the need for the child’s removal
from home and, whether the agency is
engaged in reasonable efforts to make
it possible for the child to safely return
home. The “reasonable efforts” deter-
mination is required by federal law, as
a condition for state receipt of federal
foster care matching funds.! It is also
required by statute in most states.?

F. Additional Decisions at the
Adjudication Hearing

If the disposition hearing will
not occur within a short time
after the adjudication hearing,
the judge may need to make
additional temporary decisions
at the conclusion of adjudication.
For example, the judge may
need to:

¢ Determine where the child is to
be placed prior to disposition
hearing;

¢ Order further testing or
evaluation of the child or parents
in preparation for the disposition
hearing;

e Make sure that the agency is, in
preparation for disposition, taking
prompt steps to evaluate
relatives as possible caretakers,
including relatives from outside
the area;

e Order the alleged perpetrator to
stay out of the family home and
have no contacts with the child;
and

¢ Direct the agency to continue its
efforts to notify noncustodial
parents, including unwed fathers.

If the child is to be in foster care prior
to disposition, the judge also may need
to set terms for visitation, support, and
other intra-family communication
pending disposition. This may include
both parent-child and sibling visits.
Visitation and other communication is
critical to preserving and maintaining
family relationships during the period
of separation. Terms of visitation also
must protect the safety of the child.

G. The Court’s Written Findings
of Fact and Conclusions of Law
at the Adjudication Hearing

As explained previously in the section
on admissions and stipulations, it is im-
portant that the adjudicatory findings
accurately reflect the reasons for state
intervention. While findings need not
include details of abuse or neglect (e.g.,
the size and shape of bruises due to ex-
cessive corporal punishment), findings
do need to provide enough detailed in-
formation to justify agency and court
choices for treatment and services. The
findings must be specific so that, at a
later time, there will be a defensible ba-
sis for refusing to return a child home
or terminating parental rights if parents
fail to improve. Itis also imperative that
all parties understand the court’s find-
ings and how they relate to subsequent
case planning.

H. Conclusion

A timely, careful and complete ad-
judication hearing can benefit each
child and family before the court by:

¢ Resolving disputed issues of fact in
a timely manner at the adjudication
hearing and addressing all the allega-
tions set forth in the petition, the court
avoids unnecessary delays that arise
when the parents and agency cannot
agree on what problems need to be re-
solved for reunification to occur or for
the children to remain safely at home.

e Making a timely decision as to
whether the agency is able to prove its
case at the adjudication hearing, the
courtreduces the time that children may
unnecessarily spend in foster care in
those cases where the agency’s case is
ultimately dismissed.
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e Conducting a timely hearing, the
court emphasizes by its example the im-
portance of time in the lives of the chil-
dren involved and the need to move the
case towards successful completion as
soon as practicable.

Enough time must be set aside for
the completion of careful and complete
adjudication hearings. Each court must
determine the typical range in length of

hearings and establish a calendar to
accommodate such hearings without
the need for routine postponements and
delays. Courts mustrequire that all nec-
essary participants be present and on
time. In determining the number of
judges needed in organizing the court
calendar, the court must calculate both
the frequency of hearings and their av-
erage length.

I. Resource Guideline

Hearing Activity

Time Estimate

1. Introductory Remarks
e introduction of parties
e advisement of rights
e explanation of the proceeding

2. Adequacy of Notice and Service of Process Issues

3. Testimony in Support of Admission Stipulation

e caseworker testimony

2 Minutes

3 Minutes

10 Minutes

¢ testimony by parents and other witnesses
e expert witness testimony (as necessary)

4. Service Update/Immediate Service Plan

¢ reasonable efforts finding

¢ adjustment of the child to placement

e family preservation services
e visitation

5. Troubleshooting and Negotiations Between Parties

® judge-attorney conferences

5 Minutes

5 Minutes

® ensuring parents understand content and consequences

of plea/stipulation

e resolution of any paternity and child support issues

6. Issuance of Orders and Scheduling of Next Hearing

5 Minutes

¢ order assessments and evaluations required for case disposition
® preparation and distribution of additional orders

to all parties prior to adjournment

Minimum Time Allocation

30 Minutes
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J. Adjudication
Hearing Checklist

Persons who should always
be present at the adjudication
hearing:

¢ Judge or judicial officer

¢ Parents whose rights have not been
terminated, including putative
fathers

¢ Relatives with legal standing or
other custodial adults

® Assigned caseworker

® Agency attorney

¢ Attorney for parents (separate
attorneys if conflict warrants)

¢ [egal advocate for the child and/or
GAL/CASA

e Court reporter or suitable technology

e Security personnel

Persons whose presence may
also be needed at the adjudication
hearing:

¢ Age-appropriate children

e Extended family members

¢ Adoptive parents

¢ Judicial case management staff
e Law enforcement officers

e Service providers

¢ Other witnesses

Key decisions the court should
make at the adjudication hearing:

e Which allegations of the petition
have been proved or admitted,
if any;

® Whether there is a legal basis for
continued court and agency
intervention;

* Whether reasonable efforts have
been made to prevent the need for
placement or to safely reunify the
family.

Additional decisions at the
adjudication hearing:

If the disposition hearing will not oc-
cur within a short time after the adjudi-
cation hearing, the judge may need to
make additional temporary decisions at
the conclusion of adjudication.

For example, the judge may need to:

¢ Determine where the child is to be.
placed prior to disposition hearing;

e Order further testing or evaluation
of the child or parents in prepara-
tion for the disposition hearing;

e Make sure that the agency is, in
preparation for disposition, taking
prompt steps to evaluate
relatives as possible caretakers,
including relatives from outside
the area;

¢ Order the alleged perpetrator to
stay out of the family home and
have no contacts with the child;

¢ Direct the agency to continue its
efforts to notify noncustodial
parents, including unwed fathers;

¢ When the child is to be in foster
care prior to disposition, set terms
for visitation, support, and other
intra-family communication
including both parent-child and
sibling visits.

The court’s written findings
of fact and conclusions of law at
the adjudication hearing should:

e Accurately reflect the reasons for
state intervention.

¢ Provide sufficiently detailed
information to justify agency and
court choices for treatment and
services. .

¢ Provide a defensible basis for
refusing to return a child home or
terminating parental rights if
parents fail to improve.

¢ Be written in easily understand-
able language so that all parties
know how the court’s findings
relate to subsequent case planning.

e Set date and time of next hearing,
if needed.

K. Endnotes
1. See 42 USC §§ 672(a)(1), 671(a)(15).

2. For a general discussion of the reasonable efforts
requirement, see National Council of Juvenile and
Family Court Judges et al., Making Reasonable Efforts:
Steps for Keeping Families Together (New York: The
Edna McConnell Clark Foundation, 1987); Debra
Ratterman et al., Reasonable Efforts to Prevent Foster
Placement: A Guide to Implementation (Washington,
D.C.: American Bar Association, 1987).
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B V. Disposition Hearings

A. Introduction

Disposition is the stage of the juvenile
court process in which, after finding
that the child is within jurisdiction of the
court, the court determines who shall
have custody and control of the child.
Depending upon the powers and re-
sponsibilities of the court under state
law, the court may set additional condi-
tions concerning the child’s placement
and may issue specific directions to the
parties.

Court proceedings to determine dis-
position are a crucial part of the juve-
nile court process. At disposition the
court makes the decision whether to
continue out-of-home placement or to
remove a child from home. A full ex-
amination of this issue is needed, includ-
ing an examination of the agency’s plan
to protect the child from further harm,
to prevent placement and to determine
safe alternatives to placement. Based
on this examination, the court can then
evaluate whether these agency actions
constitute reasonable efforts to prevent
placement. Dispositional reports and
written case plans that address these
issues are needed to help the court and
parties evaluate the question of removal.

When the court decides to place a
child outside the home, additional steps
are needed to minimize the harm of
separation. The court should set terms
for appropriate visitation and parent-
child communication. The court may
need to specify services needed to help
the child deal with the trauma of sepa-
ration and to deal with the child’s other
special needs. When the separation of
siblings is unavoidable, visitation and
communication between siblings must
be addressed during disposition.

Decisions at disposition should help
the agency and parents develop an ap-
propriate plan to address the specific
problems which necessitated state in-
tervention in the case. While adjudica-
tion should identify the problems justi-
fying court involvement, disposition
should make sure that the parties work
out a plan to resolve them. The court
should ensure that the agency and court
do not work at cross purposes.

Disposition should set a framework
for review. Effective dispositional pro-
ceedings enable review proceedings to

evaluate progress in the case. Where
the family problems can be clearly de-
scribed, appropriate services can be
identified, and appropriate objectives
can be chosen, this will provide a clear
focus for subsequent review hearings.

The precision with which the needed
changes and remedial steps can be
identified at disposition depends on the
timing of the disposition hearing and
the nature of the family problems. If the
family problems are not yet fully known,
the case plan may need to set up fur-
ther evaluation rather than to set con-
crete behavioral goals for parents. If
family problems are already clear, it is
appropriate for the court to state in
some detail what the parties are ex-
pected to accomplish. Where the
agency and parents have already
worked out an initial case plan by the
time of the disposition hearing, it may
be desirable for the court to incorpo-
rate particular provisions of the plan
into its written findings of fact and con-
clusions of law.

B. Need for Separate
Proceeding at Disposition
Disposition should be considered
separately from adjudication because a
separate or bifurcated hearing assures
that there will be appropriate focus on
dispositional issues such as removal of
the child and visitation. When
adjudicatory and dispositional functions
are not separated, emphasis often falls
on the placement decision at the ex-
pense of other dispositional issues. This
can result in court authorization of re-
moval without careful consideration of

~alternatives such as in-home services.

The hearing process must be structured
to make it more likely that dispositional
issues will be explicitly addressed.

Whether the petition has been sus-
tained, and what is to happen next to
the child, are two distinct determina-
tions that need to be examined sepa-
rately in order to accord full consider-
ation. The two decisions are as distinct
from one another as a finding of guilt is
distinct from sentencing in a criminal
case. It is important that they not be
blurred.

Special reports often prepared for the
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disposition hearing address issues of
placement, visitation, and services.
These reports typically contain hearsay
information or information that does
not comply with other rules of evidence.
It is unfair for these reports to be con-
sidered at adjudication. At disposition,
the court needs time to consider them

properly.

C. Timing of Disposition

Disposition should occur quickly. Of-
ten a decision on disposition is neces-
sary before significant case planning
can begin. This is particularly true when
the need for out-of-home placement is
contested. When a child is in emer-
gency placement, it is imperative that
there be a careful decision on placement
as soon as possible so that children do
not spend unnecessary time away from
their homes. Adjudication and disposi-
tion should be separate functions, but
it may be appropriate to allow the dis-
position hearing to follow in a bifur-
cated manner immediately after the
adjudicatory phase of the process if: (a)
all required reports are available and
have been received by all parties or their
attorneys at least five days in advance
of the hearing; and (b) the judge has had
the opportunity to review the reports
after the adjudication.

Often a decision on disposition is
necessary before significant case
planning can begin.

The dispositional decision need not
determine an inflexible list of services
and assistance to be provided to the
child and the family. In many cases, the
disposition hearing determines only the
services and assistance to be provided
at an early stage of the case. Ongoing
evaluation and work with the family will
develop this further, and the disposi-
tional decision will be revised during
subsequent case reviews. Therefore,
there is no need to postpone the deci-
sion in order to achieve resolution of
every issue.

Disposition should be completed
within 30 days after adjudication, except
where extensions of time are required
for such reasons as newly discovered

evidence, unavoidable delays in obtain-
ing critical witnesses, and unforeseen
personal emergencies of parties or
counsel.

D. Agreements by the Parties

When parties admit the allegation of
the petition or stipulate to a set of facts
for the adjudication, they often also sub-
mit a stipulated dispositional order at
the same time. When a combined stipu-
lation of adjudication and disposition is
proposed to the court, the judge should
take special care that the stipulation is
complete and well-considered. The
stipulation should address not only the
facts supporting child placement, care,
and treatment decisions, but also what
actions and progress are expected of the
parties.

Whenever disposition is being stipu-
lated rather than tried by the court, the
court should ensure that the issues of
disposition have been thoroughly con-
sidered by all parties, especially both
parents. Case planning should continue
to progress as if a contested disposition
hearing had been concluded. When a
proposed dispositional agreement is not
complete, the parties should be required
to work out the issues or to present them
to the court for resolution.

The degree of detail to be included in
the stipulated disposition should be
consistent with the requirements con-
cerning findings of fact and conclusions
of law for contested dispositions. The
character of the dispositional findings
and orders may vary according to the
constitutional and statutory powers of
the court over disposition. The speci-
ficity also may depend upon the amount
of time which has elapsed since the state
first became involved in the case.

E. Who Should Be Present
Different witnesses may be required
to address dispositional issues as op-
posed to those who were needed at ad-
judication. Because the disposition
hearing determines whether the state
has made reasonable efforts to avoid the
need for placement and what services
are needed, service providers will be
needed as witnesses if there are factual
disputes concerning these issues.
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As mentioned in preceding
sections on preliminary
protection and adjudication
hearings, among those who
should always be present are:

¢ Judge or judicial officer

e Parents whose rights have not
been terminated, including
putative fathers

e Relatives with legal standing or
other custodial adults

¢ Assigned caseworker

e Agency attorney

¢ Attorney for parents (separate
attorneys if conflict warrants)

e Legal advocate for the child
and/or GAL/CASA

e Court reporter or suitable
technology

e Security personnel

As previously mentioned in
recommendations on preliminary
protection and adjudication
hearings, among those whose
presence may also be needed are:

e Age-appropriate children

¢ Extended family members

¢ Adoptive parents

¢ Judicial case management staff

e Law enforcement officers

e Service providers

e Adult or juvenile probation or
parole officer

e Other witnesses

Because the disposition hearing fo-
cuses on the future well-being of the
child, it is often helpful to have persons

present who may be called upon to care -

for the child or work with the family.
These might include a homemaker, pub-
lic health official, mental health profes-
sionals, other service providers, close
family friends, responsible relatives,
and personnel from any government
agency in contact with the child or fam-
ily.

Government representatives can pro-
vide the court with comprehensive in-
formation on particular aspects of fam-
ily functioning, and may help identify
additional resources available to assist
the child or family.

Judges should instruct the agency to

bring appropriate persons to the dispo-
sition hearing, issuing subpoenas if nec-
essary. If necessary parties and key wit-
nesses fail to appear, the hearing should
be scheduled at the earliest possible
time, and incentives identified to ensure
complete participation at the resched-
uled hearing.

F. Submission of Reports
to the Court

In most states, rules regarding the
competence of evidence apply in adju-
dication hearings but not in disposition
hearings. As a result, written reports
inadmissible as hearsay generally can-
not be considered by the court at the
adjudicatory phase. At the disposition
hearing, however, written reports gen-
erally can be considered by the court.
These might include reports submitted
bya guardian ad litem/Court Appointed
Special Advocate (GAL/CASA) ap-
pointed for the child, or psychological,
medical, developmental, educational or
other reports or evaluations ordered at
the adjudicatory stage.

The submission of these reports prior
to the disposition hearing can serve sev-
eral purposes. The process of report-
writing can tighten a social service
agency’s own analysis of a case. Sub-
mission of written reports by agency
workers and other specialists can assist
the parties and their counsel to think
about and contribute to the disposi-
tional decision. Written reports can also
be of direct help to the judge in reach-
ing a decision.

It is important that the agency report
be distributed to the parties well in ad-
vance of the disposition hearing, allow-
ing the parties time to consider agency
proposals for disposition. This enables
the parties to develop alternatives, call
witnesses, and subpoena and cross ex-
amine persons who provided informa-
tion relied upon in the agency’s report.
Early submission of the report can im-
prove the parties’ understanding of dis-
positional issues and enable them to
more effectively contribute to the dis-
positional decision, enhancing the de-
liberations and decisions of the court.

The court should set rules or develop
forms regarding both the timing and
content of agency predisposition re-
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ports. Strict deadlines are needed to
ensure that the report is submitted to
the parties far enough in advance of the
hearing to give them an opportunity to
investigate its statements and propose
alternatives. Without such deadlines,
agency workers may conclude that re-
ports are not required until the disposi-
tion hearing or shortly before.

If statutory requirements are insuffi-
cient, the court should regulate the con-
tent of predisposition reports through
courtrules or forms. In developing such
rules or forms, the court should consult
closely with responsible child welfare
agency.

Among other things, the predis-
position report should include the
following:

e A statement of family changes that
are needed to correct the prob-
lems necessitating state interven-
tion, with timetables for accom-
plishing them;

e A description of services to be
provided to assist the family; and

e A description of actions to be
taken by parents to correct the
identified problems.

When the agency recommends
foster placement an affidavit of
reasonable efforts should be
submitted. The following are
some additional key elements of
the report:

¢ A description of the efforts made
by the agency to avoid the need
for placement and an explanation
why they were not successful;

¢ An explanation why the child
cannot be protected from the
identified problems in the home
even if services are provided to
the child and family; '

¢ Identification of relatives and
friends who have been contacted
about providing a placement for
the child.

Other information that should

be included either in the affidavit
of reasonable efforts or an
accompanying court report is:

® A description of the placement
and where it is located;

® Proposed arrangements for
visitation;

¢ Placement of the child’s siblings
and, if they are to be apart, pro-
posed arrangements for visitation;

e An appropriate long-term plan for
the child’s future; and

¢ Proposed child support.

Court rules and forms for predispo-
sition reports should be carefully de-
signed to assist judges in preparing
written findings of fact and conclusions
of law. The form used for the agency
report should be precisely worded to
address the exactissues. This allows the
judge, when appropriate, to incorporate
by reference the agency form. It also
helps ensure that the oral submissions
by the agency will assist the court in the
preparation of its findings.

G. Key Decisions the
Court Should Make at the
Disposition Hearing

The key decision in a disposition hear-
ing is whether a child must be placed
away from home. The court must de-
cide whether there are ways of fully pro-
tecting the child in the home, including
consideration of in-home services or in-
tensive monitoring of the household.

If the child is to remain at home, the
judge usually needs to impose specific
conditions on both the parents and the
agency. In considering conditions to be
imposed on the agency, the judge
should determine what agency super-
vision will be needed for the child’s pro-
tection and what services will be pro-
vided.

There are several issues of parental re-
sponsibility when a child is allowed to
remain at home. The court usually
needs to impose specific behavioral di-
rectives upon the parents and to clarify
their obligations to cooperate with the
child welfare agency. In many cases, the
judge must also establish or modify the
child support obligations and visitation
rights of the non-custodial parent. In
some cases, the judge may need to is-
sue a no-contact order for the child’s
protection. At disposition, unresolved
issues of paternity and child support
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must be examined and addressed.

There are a number of critical issues
when children are to be removed from
home. Primarily, the court must deter-
mine custody of the child, either to a
relative or other responsible adult with
or without ongoing agency supervision.

If the agency is to have custody of the
child, the court may need to set specific
conditions concerning the child’s place-
ment, depending on whether the judge
has this responsibility under state law.
For example, the court may require the
child to be placed in a certain type of
home or facility, to be placed with sib-
lings, or even to be placed in foster care
with a specific relative or family friend
if that person meets agency foster care
licensing requirements.

Other important issues for the judge
to determine when a child is placed
away from home include parental and
sibling visitation and communication,
and the types of services to be provided
to the family. In some cases, disposi-
tion is not too early for the judge to
specify what parental improvement is
required before the child will be allowed
to come home. In many states, a de-
tailed case plan must be approved by
the judge either during or soon after
disposition hearing.

All of the key decisions that were
addressed at the preliminary
protective hearing are revisited
at the disposition hearing. In the
course of evaluating these issues,
the court must make formal legal
decisions regarding the following:

¢ What is the appropriate statutory
disposition of the case and long-term
plan for the child?

If a child is adjudicated abused or ne-
glected, a long-term plan must imme-
diately be developed to guide agency

and court decision-making on the child’s -

behalf. Anumber of dispositional alter-
natives must be coordinated with the
long-term plan for the child. The court
may allow the child to remain in the
home of a parent, relative, or other re-
sponsible adult, subject to orders of pro-
tective supervision. This is an appro-
priate disposition when the child can re-
main safely at home with the provision

of special services or court orders regu-
lating the conduct of the parents.

The court may grant an agency cus-
tody of a child for placement into foster
care. This is an appropriate disposition
when the child cannot yet be safely re-
turned home, but reunification may oc-
cur at a future date after the parents
have addressed problems that caused
the placement of the child. This may
also be an appropriate disposition when
the plan is to work towards placement
of the child with a relative who is un-
able to assume immediate custody:.

The court may choose to award cus-
tody of a child to a relative or other re-
sponsible adult. This is an appropriate
disposition when the long-term plan is
for the child to be raised by that rela-
tive or other individual and further
agency involvement is not planned.

In some states, the agency may re-
quest termination of parental rights in
the original petition. In such cases, the
court may grant the motion for termi-
nation at disposition if statutory
grounds for termination are satisfied,
thereby freeing the child for adoption.
This disposition is appropriate when: a)
reunification with the parent clearly is
not possible within a reasonable time
frame even if reunification services are
provided, b) there are no appropriate
relatives who can assume custody of the
child, and c) there is a reasonable prob-
ability that the agency can secure an
adoptive home for the child. When pa-
rental rights are terminated, the long-
term plan for the child nearly always
should be placement in a permanent
adoptive home.

¢ Where should the child be placed?

When a child; for safety reasons, can-
not be placed with a famiily member, the
best alternative placement must be
sought, pending reunification with a
parent or completion of another long-
term plan for the child. The court must
decide whether the type of placement
proposed by the agency is the least dis-
ruptive, most family-like, and meets the
needs of the child. Among factors af-
fecting placement suitability are the po-
tential for the placement to facilitate
timely family reunification; the mainte-
nance of sibling groups in a single



- V. Disposition Hearings

placement; the primary language spo-
ken by a child in need of placement; and
geographic proximity to family mem-
bers, schools and friends.

Courts should first seek to place chil-
dren with relatives, when placement
with a parent is not possible. If a rela-
tive placement is unavailable, then a fos-
ter home placement should be consid-
ered. Residential or group home place-
ments may be necessary for children
unable to function in a family-like set-
ting, when less disruptive placements
are unavailable, or when they are the
only type of placement which would al-
low siblings to remain together.

When parental rights are
terminated, the long-term plan
for the child nearly always should
be placement in a permanent
adoptive home.

¢ Does the agency-proposed case
plan reasonably address the problems
and needs of child and parent?

At the time of the preliminary protec-
tive hearing, the agency probably will
not have had sufficient time or informa-
tion to develop a complete, written case
plan. By the time of the disposition
hearing, however, the agency should be
required to present a written case plan
which addresses all aspects of the
agency’s involvement with the family. A
key decision to make at the disposition
hearing is whether to approve, disap-
prove or modify the case plan proposed
by the agency.

If approval of the case plan is a func-
tion assigned to the court by state law,
the case plan should identify problems
to be resolved before the court’s in-
volvement ends; changes in parental
behavior that must be achieved; services
to be provided to help achieve these
changes; and the deadlines and respec-
tive responsibilities of each party in pro-
viding services and achieving case plan
goals. The case plan should also iden-
tify any special needs of the child and
the services to be provided to meet
those needs. Finally, the case plan
should set forth the terms and condi-
tions of the parents’ visitation.

The court should actively review the

case plan to determine whether the plan
is comprehensive in identifying all the
problems that need to be addressed to
meet the needs of the entire family,
whether the plan defines clear, objec-
tive and measurable behavioral changes
to be achieved, and whether the services
proposed are the best available to bring
about the necessary changes in behav-
ior. The court should take time in re-
viewing the plan to make certain that
all parties understand the plan and what
is expected of them in the plan. If the
court is dissatisfied with the plan pro-
posed by the agency, it can reject the
plan and require the agency to submit
a new plan.

If empowered to do so under state
law, the court can order modifications
of the proposed plan. For example, the
court might modify the plan if parties
dispute its terms and the evidence sus-
tains their position. The court might
determine that the plan fails to meet le-
gal requirements. The court might
modify the plan because services to be
provided are not related to the abuse or
neglect leading to court intervention.

If the court enters an order requiring
the agency to provide a placement or
services not suggested by the agency,
the court should make sure the order is
clear and includes findings or conclu-
sions setting forth the basis for the or-
der. .In particular, the court should set
forth the legal or evidentiary basis for
its decision. The court should make sure
that the agency ordered to provide the
services had notice and the opportunity
to be heard.

¢ Has the agency made reasonable
efforts to eliminate the need for
placement or prevent the need for
placement?

This issue should be addressed at ev-
ery stage of the hearing process. After
examination of agency efforts at the pre-
liminary protective hearing, and again
at the adjudicatory hearing, the court
must again at the disposition hearing
examine and determine the reasonable-
ness of agency efforts to rehabilitate and
reunite the family. Major changes in
family functioning, membership, fi-
nances, attitude, skills and other perti-
nent developments can be made be-
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tween court hearings. Although statu-
tory requirements differ from state to
state, a judicial determination of reason-
able efforts to eliminate the need for
placement is good practice at each stage
of the dependency process.

e What, if any, child support
should be ordered?

The court should order child support
for children in foster care whenever par-
ents are able to help cover the costs of
this substitute care. Child support
should be addressed in the disposition
order unless the state sets child support
determinations through a different fo-
rum for children in foster care.

Child support obligations of parents
with children in foster care should not
be unduly burdensome. When setting
support amounts, the court should con-
sider any special financial costs arising
from foster care placement. Such costs
might include the maintenance of extra
living space in preparation for the
child’s return home, services to facili-
tate the child’s safe return home, trans-
portation to family visits or to partici-
pate in services, and time off work to
allow participation in services.

¢ When will the case be reviewed?

After the disposition hearing is com-
pleted, the court will need to set addi-
tional hearings to review progress to-
ward case plan goals, and to make
timely changes or corrections in the
case plan. The next review hearing
should be set at the conclusion of the
disposition hearing, although parties to
the case may request a case review hear-
ing at any time. The court may request
that the parties submit written progress
reports at specified dates concerning
case plan progress or other ongoing is-
sues in the case.

H. The Court’s Written
Findings of Fact and
Conclusions of Law at the
Disposition Hearing

Detailed dispositional findings can
help to structure the court’s decision-
making, establish a more complete
record, and encourage more thorough
consideration of the decision to place a
child away from home. The burden of

preparing findings can be reduced by
ensuring that the agency’s dispositional
report covers the same issues as the
court’s findings. If the agency report is
well-prepared and supported, the court
can repeat, modify, or refer to portions
of the report in its findings.

When there has been a recommenda-
tion that a child be placed outside the
home, judicial findings should address
the feasibility of in-home services as an
alternative to removal. This should be
expected by the parties. When the court
consistently makes findings concerning
whether in-home services can or can-
not prevent the need for placement, the
agency is encouraged to be more dili-
gent and thorough in exploring possible
safe alternatives to removal. Determin-
ing whether available services can pre-
vent the need for removal is also very
closely related to the federally required
judicial determination of reasonable ef-
forts to prevent placement and, after
placement, to make it possible for the
child to safely return home.



V. Disposition Hearings

The court’s written findings of
fact and conclusions of law at the
disposition hearing should:

* Determine the legal disposition of
the case, including the custody of
the child, based upon the statutory
options provided under state law.

o State the long-term plan for the
child (e.g., maintenance of the child
in the home of a parent, reunifica-
tion with a parent or relative,
permanent placement of child with
a relative, placement of the child in
a permanent adoptive home.)

* When applicable, specify why
continuation of child in the home
would be contrary to the child’s
welfare.

¢ Where charged with this
responsibility under state law and
based upon evidence before the
court, approve, disapprove or
modify the agency’s proposed case
plan.

¢ Determine whether there is a plan
for monitoring the implementation
of the service plan and assuming
the child’s continued well-being? Is
a GAL/CASA available to do this?

¢ When placement or services are
ordered that were not agreed upon
by the parties, specify the evidence
or legal basis upon which the order
is made.

¢ Specify whether reasonable efforts
have been made to prevent or
eliminate the need for placement.

¢ Specify the terms of parental
visitation.

¢ Specify parental responsibilities for
child support.

¢ Be written in easily understandable
language so that parents and all
parties fully understand the court’s
order. '

¢ Set date and time of next hearing,
if needed.

I. Conclusion

A timely, careful and complete
disposition hearing can benefit
each child and family before the
court by:

¢ Providing the time necessary to
develop a comprehensive case plan
which addresses all issues in need of
resolution, which carefully identifies
the responsibilities of all parties, and
which incorporates the legitimate
concerns and interests of all parties.
This allocation of time and careful
case planning increases the likelihood
that the plan will be successfully
implemented in a timely manner.

® Devoting the time to develop a
carefully drafted and comprehensive
case plan, the court reduces the need
to schedule subsequent hearings to
make changes and corrections in the
plan.

e Carefully devising a case pian and
identifying appropriate services, the
court may, at the conclusion of the
disposition hearing, be able to return
children to their parents’ home with
protective orders.

¢ Enough time must be allocated for
the completion of careful and com-
plete contested disposition hearings.
Each court must determine the typical
range in length of contested hearings
and establish a calendar to accommo-
date such hearings without the need
for routine postponements and delays.
Courts must require that all necessary
participants be present and on time.
In determining the number of judges
and in organizing the court calendar,
the court must calculate both the
frequency of contested hearings and
their average length.
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J. Resource Guideline

Hearing Activity ] Time Estimate

1. Introductory Remarks 2 Minutes
¢ introduction of parties
e advisement of rights
¢ explanation of the proceeding

2. Adequacy of Notice and Service of Process Issues 3 Minutes
3. Reasonable Efforts Findings 5 Minutes
4. Adequacy of the Agency Case Plan 10 Minutes

e parental conditions

e agency conditions

e visitation plan

¢ service plan for child and family
¢ long-term plan

5. Troubleshooting and Negotiations Between Parties 5 Minutes
¢ discuss with parents the specifics of the case plan to ensure
that they understand what is expected of them
¢ determine ways that the agency and the court can assist
parents in complying with the case plan

6. Issuance of Orders and Scheduling of Next Hearing 5 Minutes
e issue disposition order addressing custody
¢ schedule review and permanency planning hearings
¢ preparation and distribution of additional orders to all
parties prior to adjournment

Minimum Time Allocation 30 Minutes
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K. Disposition Hearing
Checklist

Persons who should always be
present at the disposition hearing:

¢ Judge or judicial officer

e Parents whose rights have not
been terminated, including
putative fathers

¢ Relatives with legal standing or
other custodial adults

¢ Assigned caseworker

e Agency attorney

¢ Attorney for parents (separate
attorneys if conflict warrants)

¢ Legal advocate for the child
and/or GAL/CASA

e Courtreporter or suitable technology

e Security personnel

Persons whose presence may also
be needed at the disposition
hearing:

e Age-appropriate children

¢ Extended family members

e Adoptive parents

¢ Judicial case management staff

¢ Law enforcement officers

e Service providers

e Adult or juvenile probation or
parole officer

e Other witnesses

Submission of reports to the
court. Predisposition reports
should include:

¢ A statement of family changes
needed to correct the problems
necessitating state intervention,
with timetables for accomplishing
them;

* A description of services to be
provided to assist the family; and

¢ A description of actions to be
taken by parents to correct the
identified problems.

When the agency recommends
foster placement, an affidavit of
reasonable efforts should be
submitted. The following are
some additional key elements of
the affidavit:

¢ A description of the efforts made by
the agency to avoid the need for
placement and an explanation why
they were not successful;
e An explanation of why the child
cannot be protected from the
identified problems in the home
even if services are provided to the
child and family;
Identification of relatives and
friends who have been contacted
about providing a placement for the
child.

Other information that should

be included either in the affidavit
of reasonable efforts or an
accompanying court report is:

¢ A description of the placement and
where it is located;

¢ Proposed arrangements for visitation;

¢ Placement of the child’s siblings
and, if they are to be apart,
proposed arrangements for
visitation;

e An appropriate long-term plan for
the child’s future; and

¢ Proposed child support.

Key decisions the court should
make at the disposition hearing:

* What is the appropriate statutory
disposition of the case and long-
term plan for the child?

e Where should the child be placed?

¢ Does the agency-proposed case
plan reasonably address the

- problems and needs of child and
parent?

® Has the agency made reasonable
efforts to eliminate the need for
placement or prevent the need for
placement? '

e What, if any, child support should
be ordered?

e When will the case be reviewed?
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The court’s written findings of
fact and conclusions of law at the
disposition hearing should:

¢ Determine the legal disposition of
the case, including the custody of
the child, based upon the statutory
options provided under state law.

e State the long-term plan for the
child (e.g., maintenance of the
child in the home of a parent,
reunification with a parent or
relative, permanent placement of
child with a relative, placement of
the child in a permanent adoptive
home.)

e When applicable, specify why
continuation of child in the home
would be contrary to the child’s
welfare.

* Where charged with this
responsibility under state law and
based upon evidence before the
court, approve, disapprove or
modify the agency’s proposed
case plan.

¢ Determine whether there is a plan
for monitoring the implementa-
tion of the service plan and
assuming the child’s continued
well-being. Is a GAL/CASA
available to do this?

* When placement or services are
ordered that were not agreed
upon by the parties, specify the
evidence or legal basis upon
which the order is made.

¢ Specify whether reasonable
efforts have been made to prevent
or eliminate the need for
placement.

¢ Specify the terms of parental
visitation.

¢ Specify parental responsibilities
for child support.

¢ Be written'in easily understand-
able language so that parents and
all parties fully understand the
court’s order.

e Set date and time of next hearing,
if needed.
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A. Introduction

Review hearings are the court pro-
ceedings which take place after dispo-
sition and in which the court compre-
hensively reviews the status of the case.
Review s vital to cases involving each
child within the court’s jurisdiction,
whether or not the child is in placement.
At the conclusion of the disposition
hearing the court identified a long-term
goal for the child. If family reunification
was the case goal, the original case plan
approved at the disposition hearing
should have identified behavioral
changes required of the parents, ser-
vices to be provided, a long-term plan
for the child’s future, and other appro-
priate details. Review hearings exam-
ine progress made by the parties since
the conclusion of the disposition hear-
ing. They also provide an opportunity
for correction and revision of the case
plan. The purpose of review hearings
is to make sure that cases progress and
that children spend as short a time as
possible in temporary placement. No
matter how carefully initial case plan-
ning is examined at the disposition hear-
ing, periodic review is needed to keep
cases moving toward successful
completion.

Review hearings should re-examine
long-term case goals and change any
which are no longer appropriate. Just
as review hearings should hasten fam-
ily reunification when possible, they
should also help identify cases in which
reunification should be discarded as a
goal because a child cannot safely be
returned home in a timely fashion.

Review hearings are necessary be-
cause continuation of a child in foster
care for an extended time has a nega-
tive affect on a child and family. A child
in foster care forms new relationships
which may weaken his or her emotional
ties to biological family members. A
child shifted among foster homes may
lose the ability to form strong emotional
bonds with a permanent family.! A care-
ful decision concerning the future of
every child is needed as soon as pos-
sible. Review hearings can help ensure
that decisions concerning a child’s fu-
ture are made at regular intervals and
implemented expeditiously.

Review hearings provide regular ju-

dicial oversight of children in foster care
and can help judges identify inadequa-
cies in government’s response to child
abuse and neglect. For example, incom-
plete case plans can prolong foster care
placement by failing to clearly specify
what each party must do to facilitate
family reunification. Agency case plans
may be based on boilerplate forms
which fail to adequately document a
case. A plan may be developed solely
by agency staff, without the collabora-
tion of parents or the child. A plan may
fail to specify agency services or par-
ticular behaviors and changes expected
of the parents.

Unresolved case disputes may block
case planning progress. Each party
may be proceeding unilaterally without
confronting a disputed issue, although
the dispute may constitute a roadblock
to family reunification. When agency
caseloads are high, cases may be ne-
glected. If things are going “smoothly”
in a child’s foster home, appropriate at-
tention may not be paid to family reha-
bilitation and progress toward reunifi-
cation.

The agency may unnecessarily restrict
parent-child contacts, accelerating
breakdown of the parent-child relation-
ship. Frequent parental visitation is es-
sential but burdens agency casework-
ers. Parents may be unaware that they
can challenge visitation arrangements
and may become discouraged by the
terms imposed.

Agencies may fail to take timely ac-
tion to move children out of foster care.
Such inertia may be due to caution, in-
decision, or subtle incentives to main-
tain the legal status quo. Bringing a ter-
mination of parental rights proceeding
is time consuming and may even appear
forbidding to individual caseworkers.
Without prodding by foster care review,
workers may forego legal action.

Effective review hearings can address
each of these problems and can improve
planning for children. Judicial review
helps a case progress by requiring the
parties to set timetables, take specific
action, and make decisions. Review
hearings provide a forum for the par-
ents, helping assure that their viewpoint
is considered in case planning. Through
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careful scrutiny of the case plan by the
attorneys and the court, case content
and planning problems can be identi-
fied. Terms of the plan can be specified
so that all parties understand their obli-
gations and the court can assess
progress.

Regular and thorough review hear-
ings create incentives for the agency to
make decisions concerning the perma-
nent status of a child. When the review
hearing is challenging and demanding,
greater consideration is given to the
examination of all placement options.
Review hearings also create a valuable
record of the actions of the parents and
agency. Current information is put on
the record and is more likely to be freely
exchanged at a review than in proceed-
ings to terminate parental rights or to
compel family reunification.

Unfortunately, there are a number of
formidable pitfalls that can thwart effec-
tive review hearings. Regular review
hearings consume a great deal of time.
Careful docket management and appro-
priate judicial caseloads are needed to
prevent caseworkers, parents, attor-
neys, and other parties from having to
spend long hours in the courthouse
waiting for review.

Reviews can malfunction as a rubber
stamp of agency recommendations or
produce arbitrary decisions based on
inadequate information. Effective re-
view requires adequate court time and
properly paid and trained lawyers to
collectively determine what information
comes before the court. Lawyers must
be expected to do their job and come to
court with a clear position on the case.
If volunteers such as guardians ad litem
or court appointed special advocates
(GAL/CASAS) are assigned, they should
be prepared to make a recommendation
as to the best interests of the child.

Irregular review may inhibit agency
case planning. Long delays between
court hearings and unnecessarily com-
plex court orders may deprive the
agency and the parents of the flexibility
needed to move forward. For example,
if a court orders parents to participate
in a particular program which proves
to be inappropriate, the parent is under
a continuing obligation to remain in the

program until the case is brought back
to court. Parties must have the means
to obtain timely review.

Federal law requires that reviews be
conducted by either a court or an “ad-
ministrative body,” such as an agency
team or a panel of volunteer citizen re-
viewers.?

It is optional under federal law
whether courts conduct the routine re-
view hearings.

Federal law contemplates a routine
but thorough review of case progress
to make sure cases are not neglected
and, if necessary, to refine case plans.
Specifically, review is:

...to determine the continuing neces-
sity for and appropriateness of the place-
ment, the extent of compliance with the
case plan, and the extent of progress
which has been made toward alleviat-
Ing or mitigating the causes necessitat-
ing placement in foster care, and to
project a likely date by which the child
may be returned to the home or placed
for adoption or legal custody:.®

States that require courts to conduct
periodic review hearings must make
sure that courts are able to perform this
function properly.

Some states have chosen not to have
judges conduct reviews. The best alter-
native or complement to judicial review
is review by panels of judicially ap-
pointed citizen volunteers. Whatever
form of review is used, it is critical that
the parties be present and that question-
ing is conducted with rigor. Members
of citizen review panels should be care-
fully recruited, screened, trained and
supervised by court personnel. Citizen
review panels should be judicially ap-
pointed and supervised. There should
be an adequate ratio of court staff to
volunteers and there should be at least
one panel per 100 children to be re-
viewed. A professional staff person
should be present at all panel reviews.

B. Timing of Review

Timetables for review hearings are
governed by both federal and state stat-
ute. Federal law specifies that review
of children in foster care (by a court or
administrative body) must occur at least
once every six months.* Some state stat-
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utes require more frequent oversight
and many courts conduct case review
more frequently than statutes require.

Frequent review hearings require
that courts have sufficient personnel to
conduct the hearings properly. What-
ever the frequency of mandatory re-
view, the court should have the ability
to conduct hearings more frequently
than the minimum intervals. Where
review hearings are mandated at least
every six months, it should still be com-
mon to hold reviews at two or three
month intervals at particularly critical
stages of a case. In special circum-
stances, it also should be common to
bring matters back to court on short
notice.

C. Agreements by the Parties

Whenever issues presented at a re-
view are stipulated rather than tried by
the court, the court should take the time
to thoroughly review the agreement
with the parties. The court should en-
sure that all review issues have been
thoroughly considered by all parties, es-
pecially both parents, if involved. Ifthe
parties’ agreement is not comprehen-
sive, the court may need to hear evi-
dence to resolve disputes. The court
might also adjourn the hearing to give
the parties time to resolve issues or
present them to the court for a decision.

If the court conducts frequent review
hearings, any agreed statement of facts
should convey the recent history of the
case. The history should include an
agreed statement concerning services
provided to the child and family since
the last hearing, actions taken by the
parents in accord with the case plan,
and progress made toward ending state
intervention. This provides a definitive
record of what has occurred since the
previous disposition or review. This
record will be invaluable later in the
case when it is necessary to decide
whether to reunite the family or termi-
nate parental rights.

If the parties have reached agreement
as to future steps to be taken, the court
should either make sure that the agree-
ment is comprehensive or resolve any
issues not considered. A comprehen-
sive agreement might include such is-
sues as placement, services to the child,

services to the family, visitation (where
applicable), agency oversight of the
family, location of missing parents, de-
termination of paternity. (For a more
complete listing and discussion of issues
to be addressed during a review, see
Section E entitled “Key Decisions the
Court Should Make at Review.”)

D. Who Should Be Present

Persons who should always be
present at review hearings:

e Judge or judicial officer

¢ Parents whose rights have not
been terminated, including
putative fathers

e Age-appropriate children

¢ Relatives with legal standing or
other custodial adults

¢ Foster parents

¢ Assigned caseworker

e Agency attorney

e Attorney for parents (separate
attorneys if conflict warrants)

¢ Legal advocate for the child and/
or GAL/CASA

e Court reporter or suitable
technology

e Security personnel

Judge or judicial officer

Although states can comply with the
review requirements of federal law
through a citizen or administrative re-
view process, it is important that when
review hearings are conducted by the
court, they are conducted by the same
judge or judicial officer who hears other
stages of the proceedings. The involve-
ment of one judge creates consistency
in the directions given the family and
agency, avoids rehashing old argu-
ments, and allows the judge or judicial
officer who presides over the review to
be thoroughly familiar with the facts
adduced from previous hearings.

Parents whose rights have not
been terminated, including
putative fathers (or other persons
with whom the agency is working
toward reunification, such as
potential adoptive parents)

If the court-approved plan is to re-
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unify the child with a parent, whether
or not the child lived with the parent
prior to placement into foster care, it is
essential for that parent to participate
in the review. Parents can provide the
court with important information con-
cerning their perception of problems
encountered in completing tasks or ob-
taining services, difficulties encoun-
tered in working with the agency, and
concerns they may have regarding the
care of their children. Such information
is essential to the participation of par-
ents in the case planning process. Par-
ents must be present to receive infor-
mation from the court and agency. At
the review, the parents can receive im-
portant feedback from the court and
agency as to what tasks must be com-
pleted and when.

Age-appropriate children

Children should be present at some
point during the hearing to give the
judge the opportunity to observe them.
Age-appropriate children can provide
the court with information as to their
perception of their needs, interests and
concerns. Older children will often have
questions regarding their circum-
stances, the case plan, and projected
time frames for achieving case plan
goals. Their questions can be answered
at review. A court may choose to have
children present only during portions
of ahearing. Special circumstances may
infrequently justify the absence of chil-
dren from an entire hearing.

Relatives with legal standing or
other custodial adults

Relatives with legal standing, repre-
sentatives of placement facilities where
children are placed, or other custodial
adults who work directly with children
can often provide valuable information
at review concerning adjustment of chil-
dren to placement, their special needs,
and additional services required.

Foster parents

Foster parents who care for and ob-
serve children on a daily basis are often
in the best position to describe the
present status of a child. Foster parents
should be present both to make this in-
formation available to the judge, and to

give the judge the opportunity to ob-
serve the foster parents.

Assigned caseworker

The caseworker with primary respon-
sibility for the case must be present to
provide the court with complete, accu-
rate, and up-to-date information at the
hearing. Judges should not continue or
delay a review hearing due to lack of in-
formation or case involvement by a
caseworker. When important facts are
not known, the hearing should be reset
for an early date, and, if necessary, ap-
propriate subpoenas should be issued.

Agency attorney

It is important that the agency have
effective representation at the hearing
because the court’s decisions concern-
ing the case plan are crucial to its suc-
cess. Important information is elicited
at the review hearing and the record
established at that time can be critical
to later case outcomes; an attorney is
needed to help develop the record and
note important evidence. The agency
attorney also can further case progress
by obtaining court ordered evaluations,
excluding a perpetrator from a house-
hold, or obtaining information impor-
tant to the case. Depending on the ju-
risdiction, the agency may be repre-
sented by an attorney employed by the
agency, the state attorney general, the
county attorney, or the county prosecu-
tor.

Attorney for parents (separate
attorneys if conflict warrants)

The presence of the parents’ attorney
at the review hearing is vital to make
sure that the agency is carrying out its
responsibility to assist the parents. The
attorney needs to correct the record to
avoid negative or inaccurate informa-
tion about the parents. The attorney
needs to make sure that the parents’
interests and views are taken into ac-
count in all decisions on placement, visi-
tation, services, and case plan modifi-
cations.

Legal advocate for the child
and/or GAL/CASA

A well-trained legal advocate for the
child and/or GAL/CASA must be
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present to make sure that the child’s in-
terests are being protected and not be-
ing subordinated to the organizational
needs of the agency or the convenience
of agency personnel. The advocate also
needs to ensure that the views of chil-
dren are considered by the court.

Court reporter or suitable technol-
ogy and Security personnel

As in other stages of the hearing pro-
cess, these staffing and equipment re-
sources should be available for all re-
view hearings.

The following are persons whose
presence may also be needed at
reviews:

e Extended family members

¢ Adoptive parents

e Judicial case management staff

e Service providers

e Adult or juvenile probation or
parole officer

e Other witnesses

e School officials

Service Providers

Persons who provide services to the
parents and children, such as therapists,
teachers, and parenting instructors, can
often provide valuable information to
the court concerning the family’s
progress and recommendations for ad-
ditional services.

If a particular service provider is not
available to attend the hearing, the court
should make certain that the agency
caseworker has obtained detailed infor-
mation on the participation and
progress of the parents in that service.
Ideally, written reports from all service
providers should be provided to the
court.

It is often helpful for all persons who
are involved with the family to meet
with each other at the review so that
everyone understands case plan goals
and the treatment needs of the family.
The involvement of service providers at
reviews helps to coordinate services
with court-approved treatment goals.

E. Key Decisions the Court
Should Make at the Review
Hearing

¢ Whether there is a need for

continued placement of a child.

If a child is placed outside a parent’s
home, the court should determine the
necessity of placement. In deciding
whether the family can be safely re-
united, the court should consider the
extent to which the parents have en-
gaged in and benefited from services
outlined in the case plan; the capacity
and willingness of the parents to care
for the child; the extent to which
changed parental behavior allows for
the child’s safe return home; the extent
to which parental behavior may con-
tinue to endanger the child; the appro-
priateness of interactions between par-
ents and children during visitation; and
the recommendations of service provid-
ers. If the court determines that a child
should not be returned home, the court
should identify the additional progress
which would allow a safe family reuni-
fication.

e Whether the court-approved,
long-term permanent plan for
the child remains the best plan
for the child.

Not every case requires the same pe-

riod of time to determine whether fam-

ily reunification is possible. In some
cases, circumstances compel a case to
proceed immediately from complaint or
petition to termination of parental
rights. At review, it may immediately
become clear that the case plan being
pursued for the family is no longer fea-
sible. For example, a plan of reunifica-
tion with a parent would no longer be
feasible if the whereabouts of the par-
ent were unknown for a substantial pe-
riod of time, if the parent were subject
to long-term incarceration, or if the par-
ent failed continuously over an ex-
tended period to remedy the problems
that caused a child to be placed. When
it becomes apparent that the plan ap-
proved at the disposition hearing is no
longer the best plan for the child, the
court should direct the agency to
present a new permanent plan.
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Whether family reunification is pos-
sible becomes clear much sooner in
some cases than in others. To avoid
unnecessary foster care, judges should
not continue a goal of reunification af-
ter it is apparent that the goal cannot
be achieved or cannot assure safety of
the child.

e Whether the agency is making
reasonable efforts to rehabilitate
the family and eliminate the
need for placement of a child.
When the case plan goal is family re-

unification, the agency should be held
accountable for meeting its obligation
to provide services to the family. The
court should make specific factual find-
ings as to what efforts the agency is
making to eliminate the need for place-
ment of the child and whether such ef-
forts are reasonable. The court should
identify any areas in which agency ef-
forts are inadequate and set forth orders
to address these inadequacies.

e Whether services set forth in the
case plan and the responsibili-
ties of the parties need to be
clarified or modified due to
the availability of additional
information or changed
circumstances.

It often becomes obvious at a review
that the case plan should be revised to
reflect changed circumstances or new
information. Additional or different ser-
vices may be needed than those identi-
fied in the original case plan.

If the parents have not complied with
a court-ordered case plan, the judge
should consider whether the parents
were capable of complying. If so, it may
be necessary to remind them of the
prior order and explain that their con-
tinued non-cooperation may lead to the
termination of their parental rights. The
judge should also consider initiating
contempt of court proceedings.

At the review the court can correct
any misunderstood expectations. Be-
fore making the decision whether and
how to revise the case plan, the judge
should question the parents. Parents
should be asked whether they can meet
the plan requirements. Parents should
also be informed of the risk of termina-

tion of parental rights or other perma-
nent loss of custody should they fail to
meet their responsibilities under the
plan.

As a case approaches successful re-
unification, the case plan may need to
be amended to reflect family reunifica-
tion.

e Whether the child is in an
appropriate placement which
adequately meets all physical,
emotional and educational
needs.

The court should review information
on the behavior and overall adjustment
of each child to his or her placement and
school. The court should also be in-
formed of the specific services being
provided to meet each child’s physical,
emotional and educational needs.

At a review, the court may receive in-
formation indicating that the needs of a
child are not being met in the child’s
placement. For example, if a child’s be-
havior is causing the possible disrup-
tion of a third foster home placement, it
may be necessary for the court to direct
the agency to pursue placement at a
more specialized therapeutic foster
home.

In some cases, a child experiencing
difficulty in placement may be success-
fully maintained in that placement if ad-
ditional services are provided. The child
may require mental health counseling,
a special education program at school,
or other specialized services. The fos-
ter parent may benefit from respite care
or training in managing difficult behav-
iors. If such services were not identi-
fied in the initial case plan, they should
be court-ordered at the review.

* Whether the terms of visitation
need to be modified.

As parents successfully engage in ser-
vices and modify their behavior, it may
be appropriate to provide less restric-
tive, more extensive visitation. As the
time for reunification approaches, there
iIs a need to expand visits to include
overnight visits in the parents” home.
The court should review the terms of
visitation at the review to determine
whether terms and conditions of visits
should be modified.
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e Whether terms of child support
need to be set or adjusted.
Parents who are able to pay should be

expected to help cover the costs of fos-

ter care. Support amounts should either
be reviewed or adjusted during review
hearings. The court should take care to
avoid financial burdens that interfere
with family reunification. Particularly
inexpedient are delays in setting sup-
port followed by retroactive lump sum

support orders. These often make it im-

possible for parents to maintain or to

obtain residential space in preparation
for the child’s return home.

¢ Whether any additional court
orders need to be made to move
the case toward successful
completion.

Additional court orders may be
needed to move the case toward suc-
cessful completion. For example, if one
parent has successfully completed ser-
vices, but the other has not, it may be
possible to return the children to the one
parent who has completed the case plan
with orders limiting the contact of the
other parent.

¢ What time frame should be
followed to achieve reunification
or other permanent plan for
each child.

At the conclusion of the review, the
court should always determine what ad-
ditional actions are necessary to suc-
cessfully complete the case plan goals
and set forth reasonable time frames in
which such actions should be com-
pleted. By setting deadlines, the court
emphasizes the importance of time in
the lives of children and makes clear the
court’s expectations. The time frames
set forth in the court’s written findings
of fact and conclusions of law can later
be used by the court to hold all parties
accountable by requiring explanations
when reasonable deadlines are not met.
The court must also set the time and
date for the next review.

F. Submission of Reports
to the Court

The submission of pre-review reports
by the child welfare agency and GALs/
CASAs can serve the same purpose as

predisposition reports. Report writing
and submission assist the parties in ana-
lyzing the case, and help the judge reach
a decision. It is important that reports
be distributed to the parties well in ad-
vance of the review. This allows time
for the parties to consider agency pro-
posals, and allows the parties time to
prepare for the hearing.

Rules or forms are needed regard-
ing the timing and content of pre-review
reports. Strict deadlines are needed to
ensure that the report is submitted to
the parties far enough in advance of the
hearing to give them an opportunity to
investigate its statements and propose
alternatives.

When the agency recommends con-
tinued foster placement, an affidavit of
reasonable efforts should be submitted
to help ensure the reliability of the re-
port.

The following are some key
elements of the affidavit:

e A description of the efforts made
by the agency to reunify the family
since the last disposition or review
hearing and an explanation why
those efforts were not successful;

¢ An explanation why the child
cannot presently be protected
from the identified problems in
the home even if services are
provided to the child and family.

The affidavit or an accompanying re-
port should address each of the issues
discussed in Section E, entitled Key De-
cisions the Court Should Make at Review.
Courts should review the format of cur-
rent court reports to make sure that they
call for that information.

Court rules and forms for pre-review
reports should be carefully designed to
assist judges to submit complete writ-
ten findings of fact and conclusions of
law. If judges are required to cover par-
ticular issues in orders or findings, the
report should address each such issue.
Accordingly, the form used for agency
pre-review reports should be worded as
precisely as possible to address the ex-
act issues that need to be addressed by
the judge. This will assist the court in
preparation of its findings.
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G. The Court’s Written Findings
of Fact and Conclusions of Law
at the Review Hearing

¢ Set forth findings as to why the
children are in need of continued
placement outside the parents’
home or continued cost of super-
vision, including the specific risks
to the child;

¢ Set forth findings as to whether
and why family reunification and
an end to court supervision con-
tinues to be the long-term case
goal;

¢ Set forth findings as to whether
the agency has made reasonable
efforts to eliminate the need for
placement, with specific findings
as to what actions the agency is
taking;

¢ Set forth detailed findings of fact
and conclusions of law as to
whether the parents are in com-
pliance with the case plan and
identify specifically what further
actions the parents need to com-
plete;

e Set forth orders for the agency to
make additional efforts necessary
to meet the needs of the family
and move the case toward
completion;

¢ Be written in easily understand-
able language which allows the
parents and all parties to fully un-
derstand what action they must
take;

¢ Approve proposed changes in the
case plan and set forth any court-
ordered modifications needed as
a result of information presented
at the review;

¢ [dentify an expected date for final
reunification or other permanent
plan for the child; and

¢ Make any other orders necessary
to resolve the problems that are
preventing reunification or the
completion of another permanent
plan for the child.

® Set date and time of next hearing,
if needed.

The issues to be addressed in the
agency’s predisposition report or peti-
tion should also be addressed in the
court’s written findings of fact and con-
clusions of law.

H. Conclusion

Judicial findings can strengthen the
court’s decision-making and create a
more complete record. When there are
detailed findings at adjudication, dispo-
sition, review hearings, and perma-
nency planning hearings, it is far easier
to move toward a permanent plan for
each child. With a clear judicial record
of repeated revisions in case plans, the
agency’s adherence to plans, and paren-
tal inaction, termination of parental
rights proceedings become far less bur-
densome on the parties. When there
were clear findings at the previous hear-
ing, including instructions to the parties,
there is far greater likelihood that there
will be a consistent pattern of decisions
in the case. Without a strong written
record, there is a risk that the same is-
sues and excuses for parental inactivity
or agency indecision can be repeated.

The burden of preparing findings can
be reduced by ensuring that the
agency’s report covers the same issues
as those that are to be addressed in the
court’s findings. If the issues are the
same and the report is well-prepared,
the court can repeat, modify, or refer to
portions of the report in its findings.
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I. Resource Guideline

It is recommended that 30 minutes be
allocated for each review hearing.

Hearing Activity Time Estimate

1. Introductory Remarks 2 Minutes
e introduction of parties
e advisement of rights
e explanation of the proceeding

2. Adequacy of Notice and Service of Process Issues 3 Minutes

3. Case Status/Review of Case Plan 10 Minutes
¢ adequacy and appropriateness of current placement
e progress toward long-term goal
¢ continued need for current placement
* new or changed case circumstances
¢ additional services needed to achieve long-term goal
* modifications needed regarding visitation and child support

4. Reasonable Efforts Finding 5 Minutes

5. Troubleshooting and Negotiations Between Parties 5 Minutes
¢ confusion regarding specifics of the case plan and what
is expected of parents
e visitation and child support issues
¢ discuss need for additional orders to facilitate case progress

6. Issuance of Orders and Scheduling of Next Hearing 5 Minutes
e preparation and distribution of orders to all parties
prior to adjournment

Time Allocation 30 Minutes
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J. Review Hearing Checklist

Persons who should always be
present at the review hearing:

¢ Judge or judicial officer

e Parents whose rights have not
been terminated, including
putative fathers

e Age-appropriate children

¢ Relatives with legal standing or
other custodial adults

e Foster parents

¢ Assigned caseworker

e Agency attorney

e Attorney for parents (separate
attorneys if conflict warrants)

¢ [egal advocate for the child and/
or GAL/CASA

e Court reporter or suitable
technology

e Security personnel

Persons whose presence may also
be needed at the review hearing:

e Extended family members

¢ Adoptive parents

¢ Judicial case management sta

¢ Service providers ‘

* Adult or juvenile probation or
parole officer

¢ Other witnesses

¢ School officials

Key decisions the court should
make at the review hearing:

¢ Whether there is a need for
continued placement of a child.

* Whether the court-approved,
long-term permanent plan for
the child remains the best plan
for the child.

* Whether the agency is making
reasonable efforts to rehabilitate
the family and eliminate the need
for placement of a child.

* Whether services set forth in the
case plan and the responsibilities
of the parties need to be clarified
or modified due to the availability
of additional information or
changed circumstances.

* Whether the child is in an
appropriate placement which
adequately meets all physical,
emotional and educational needs.

* Whether the terms of visitation
need to be modified.

* Whether terms of child support
need to be set or adjusted.

* Whether any additional court
orders need to be made to move
the case toward successful
completion.

* What time frame should be
followed to achieve reunifica-
tion or other permanent plan for
each child.

Submission of reports
to the court:

Pre-Review Report
Pre-review reports by the child
welfare agency and the GAL/CASA
can serve the same purpose as predis-
position reports. Pre-review reports
should include:
¢ A statement of family changes
needed to correct the problems
necessitating state intervention,
with timetables for accomplishing
them;
* A description of services to be
provided to assist the family; and
® A description of actions to be
taken by parents to correct the
identified problems.

Affidavit of Reasonable Efforts
When the agency recommends
continued foster placement, an affida-
vit of reasonable efforts should be
submitted. The following are some
key elements of the affidavit:
¢ A description of the efforts made
by the agency to reunify the family
since the last disposition or review
hearing and an explanation why
those efforts were not successful;
* An explanation why the child
cannot presently be protected
from the identified problems in
the home even if services are
provided to the child and family.
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The court’s written findings of fact
and conclusions of law at the
review hearing should:

¢ Set forth findings as to why the
children are in need of continued
placement outside the parents’
home or continued court supervi-
sion, including the specific risks to
the child;

¢ Set forth findings as to whether
and why family reunification and
an end to court supervision
continues to be the long-term case
goal;

¢ Set forth findings as to whether
the agency has made reasonable
efforts to eliminate the need for
placement, with specific findings
as to what actions the agency is
taking;

¢ Set forth detailed findings of fact
and conclusions of law as to
whether the parents are in compli-
ance with the case plan and
identify specifically what further
actions the parents need to
complete;

e Set forth orders for the agency to
make additional efforts necessary
to meet the needs of the family
and move the case toward
completion;

* Be written in easily understand-
able language which allows the
parents and all parties to fully
understand what action they must
take to have their children
returned to their care;

¢ Approve proposed changes in the
case plan and set forth any court-
ordered modifications needed as a
result of information presented at
the review;

¢ Identify an expected date for final
reunification or other permanent
plan for the child;

* Make any other orders necessary
to resolve the problems that are
preventing reunification or the
completion of another permanent
plan for the child; and

¢ Set date and time of next hearing,
if needed.

K. Endnotes

1. M. Rutter, Maternal Deprivation Reassessed, 179-197
(England: Harmondsworth, Penguin, 1981); J. Bowlby,
Attachment and Loss (New York: Basic Books, 1973); J.
Goldstein, A. Freud and A. Solnit, Beyond the Best In-
terest of the Child, 2d ed. (New York: Free Press,
Macmillan 1979).

2. See 42 USC §§ 675(5)(B), 675(6).
3. See 42 USC § 675(5)(B).
4. See 42 USC § 675(5)(B).
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A. Introduction

Permanency planning hearings are a
special type of post-dispositional pro-
ceeding designed to reach a decision
concerning the permanent placement of
a child. Unlike review hearings, which
involve routine oversight of case
progress, permanency planning hear-
ings represent a deadline within which
the final direction of the case is to be
determined.

Federal law distinguishes between re-
view hearings and permanency plan-
ning hearings.! As previously noted,
federal law requires six-month reviews
to be conducted by either a court or an
“administrative body.” Federal law also
requires permanency planning hear-
ings within 18 months and “periodically
thereafter” to determine the future sta-
tus of each child in substitute place-
ment.

While courts need not be involved in
six-month reviews, federal law requires
permanency planning hearings to be
conducted by either a court or an ad-
ministrative body appointed or ap-
proved by a court.? The permanency
planning hearing is to determine the
child’s permanent placement and must
provide procedural protections for the
parents and child. As a practical mat-
ter, to ensure a timely permanent place-
ment decision and effective procedural
protections to parents and children,
only courts should conduct permanency
planning hearings.

Maintaining the distinction between
review hearings and permanency plan-
ning hearings is a key to achieving per-
manency for foster children. An essen-
tial part of this distinction is the funda-
mental difference in the purposes of the
two types of hearing. A review hearing
is to fine tune, correct, adjust, and up-
‘date the case plan; a permanency plan-
ning hearing is to decide upon a per-
manent placement for the child. A re-
view hearing is to oversee case
progress; a permanency planning hear-
ing is to make a definitive long-term
decision. In courts where these differ-
ences are not recognized, “permanency
planning” hearings have often become
no more than routine extensions of fos-
ter care. When permanency planning
hearings are seen as routine review
hearings, they fail to prevent prolonged
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foster care. Without effective perma-
nency planning hearings, children are
allowed to remain in care for years with
a nominal goal of “return home.”

Maintaining the distinction
between review hearings and
permanency planning hearings
is a key to achieving permanency
for foster children.

At the permanency planning hearing,
the judge should decide whether a child
is to be permanently returned home. In
most cases, either the child should be
temporarily returned home by the time
of the permanency planning hearing or
efforts to return the child home should
cease. In some cases, however, where
a family has made substantial progress
prior to the permanency planning hear-
ing the judge may authorize return
home within a short time after the hear-
ing. Otherwise, there should be no con-
tinuing goal of family reunification.

When the decision at the permanency
planning hearing is not to send the child
home, the court should systematically
choose among permanent alternatives
for the child. In particular, the court
should carefully consider relatively se-
cure permanent options before approv-
ing others. For example, the court
should consider the possibility of adop-
tion before accepting a lower priority
option such as extended foster care or
long-term custody.

The court record should reflect and
reinforce the systematic nature of the
judge’s decision. To assist the court in
making its decision and to assist other
parties to prepare, the petition or report
submitted by the child welfare agency
should systematically discuss possible
permanent options for the child. Like-
wise, in its written findings of fact and
conclusions of law, the court should
identify a new permanent placement
goal for the child and specify concrete,
time-limited steps to achieve the goal.

Stricter requirements should apply to
permanency planning hearings as op-
posed to routine review hearings, but
courts should make permanent deci-
sions for children as soon as possible.
In cases where the evidence is over-
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whelming at the very beginning of the
case that the family cannot be rehabili-
tated, the court must forego the goal of
family reunification and move to ap-
prove an alternate permanent place-
ment for the child.

In many cases, it is appropriate to
schedule permanency planning hear-
ings well before statutory deadlines.
Statutory deadlines for permanency
planning hearings should be seen as
maximum rather than standard times.
For example, in a case where both par-
ents are persistently uncooperative in
spite of diligent agency efforts to help
them, and there has been no discern-
ible progress within eight months of
placement, an early permanency plan-
ning hearing is appropriate. In many
cases, a permanency planning hearing
is appropriate even sooner.

In cases where the evidence

is overwhelming at the very
beginning of the case that the
family cannot be rehabilitated,
the court must forego the goal of
family reunification and move to
approve an alternate permanent
placement for the child.

In jurisdictions where review hear-
ings are held frequently, the focus of
review hearings should gradually be-
come more like that of permanency
planning hearings as the case proceeds.
As the case advances, the judge should
increasingly focus on specific tasks to
be accomplished and deadlines for their
completion. The judge should make it
clear what progress is expected and the
times within which such progress must
occur. Each hearing should move the
case forward as much as is possible.
Finally, at some point no later than the
deadline set by statute or court rule, the
judge should schedule a permanency
planning hearing. At the permanency
planning hearing, the judge should
make the decision whether or not the
child is to go home and, if not, what le-
gal permanent placement will be sought
for the child.

In states where post-dispositional
hearings are infrequent and begin long

after a child is placed in foster care, the
first post-dispositional hearing should
be a permanency planning hearing
rather than a review hearing. For ex-
ample, if there is no post-dispositional
judicial oversight until 12-18 months
after placement, the function of routine
review may have been left to the agency
or some other entity such as a citizen
foster care review board. It is too late
for the court to correct and fine tune the
agency’s case plan for the purpose of
achieving long-term reunification of the
family. The family has already been
separated for an extended period. The
court should decide whether or not the
child is to be returned home and, if not,
what other permanent placement op-
tion will be secured.

When the child welfare agency does
little to assist the family prior to the per-
manency planning hearing, perma-
nency planning hearings should not be
allowed to function as ordinary review
hearings. Rather, the court should in-
stitute frequent review hearings and,
when necessary, compel timely agency
action to help the family while it is still
practical.

While federal law contemplates per-
manency planning hearings where defi-
nite decisions are made concerning the
future status of children, federal au-
thorities have not yet interpreted or en-
forced the law to require such decisions.
These guidelines call for permanency
planning hearings that are not routine
reviews. Courts need to hold perma-
nency planning hearings not primarily
because they are mandated by federal
law, but because they are necessary to
protect children from drifting in foster
care.

B. Timing of the Permanency
Planning Hearing

Timetables for permanency planning
hearings are governed by both federal
and state statutes. As indicated above,
federal law specifies that the perma-
nency planning hearing must occur
within 18 months of placement and pe-
riodically thereafter.® Some state stat-
utes require earlier permanency plan-
ning hearings and many courts often
exceed statutory deadlines.

Permanency planning hearings




should take place, at the very minimum,
at least annually. This assures that the
crucial decision concerning whether a
child should return home is not unduly
delayed. Social science research on
children in foster care has shown that
family reunification becomes less likely
the longer a child remains in foster care.
Early studies show a particularly signifi-
cant drop in the likelihood of reunifica-
tion between the first and second years
in foster care.* More recent research
shows the critical time period may be
even earlier.?

If the goal of family reunification is not
to be abandoned by default, one year
should be considered a maximum time
for the first hearing designed to make a
long-term placement decision. For
younger children whose emotional re-
lationships are likely to break down
quickly after separation, a shorter time
is essential.

C. Agreements by the Parties

If the parties wish to submit a com-
prehensive agreement in lieu of a per-
manency planning hearing, the court
should not accept such an agreement
unless it thoroughly questions the par-
ties concerning the terms of the agree-
ment. When the parties have reached
agreement at a permanency planning
hearing but the agreement is not com-
plete, the hearing should be adjourned
for a short time (e.g., for one day) and
the parties should be given time to work
out the issues and present them as pro-
posed agreed findings.
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D. Who Should Be Present

Persons who should always
be present at the permanency
planning hearing:

e Judge or judicial officer

e Age-appropriate children

e Parents whose rights have not
been terminated, including
putative fathers

¢ Relatives with legal standing or
other custodial adults

e Assigned caseworker

e Agency attorney

e Attorney for parents (separate
attorneys if conflict warrants)

¢ Legal advocate for the child
and/or GAL/CASA

e Court reporter or suitable
technology

e Security personnel

Persons whose presence
may also be needed at the
permanency planning hearing:

¢ Extended family members

¢ Foster parents

e Prospective adoptive parents

e Judicial case management staff

e Service providers

e Adult or juvenile probation or
parole officer

e Other witnesses

With regard to service providers, rela-
tives, custodial adults such as foster
parents, and persons working at resi-
dential facilities, their presence is prob-
ably required only if they may play a role
in the permanent plan for the child or
their testimony is required on a con-
tested matter.

E. Key Decisions the Court
Should Make at the Perma-
nency Planning Hearing
Court decisions at a permanency
planning hearing need to be more spe-
cific, final, and definitive than at a re-
view hearing. A permanency planning
hearing should encompass a systematic
examination of each child’s options. If
the decision is that a child is not to be
returned home or placed for adoption,
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the court should first have carefully con-
sidered and rejected these most perma-
nent and high priority options. For each
option selected, the court should deter-
mine how it is to be implemented. The
following options are discussed in or-
der of preference and priority.

The child is to be returned home
on a specific date.

When a firm decision is made to re-
unite a family, the court should set a date
certain for reunification and should ap-
prove a plan to ease the transition. This
plan typically should include a sched-
ule for phased-in increases in parental
visiting. When a definite decision is
made to return a child home, it is not
enough to simply state that family re-
unification is the goal and to list some
tasks and timetables. The original case
plan should already have included these
and been revised at periodic reviews.

The child will be legally freed
for adoption.

If a child cannot be safely returned
home at the permanency planning hear-
ing, consideration should be given to
termination of parental rights to legally
free the child for adoption. The perma-
nency planning hearing may elicit a
decision on whether a termination of
parental rights proceeding should be
initiated, or, if a termination petition has
been filed and the parties have received
proper notice, whether the case may
actually proceed to termination.

In deciding whether adoption may be
the most appropriate placement, the
court should consider the possibility of
adoption by foster parents with whom
the child already has emotional ties.
Adoption by members of the child’s ex-
tended family should also be consid-
ered.

Another key factor in determining
whether a child should be adopted is the
availability of adoption subsidy benefits
that are sufficient to assist the adoptive
parents and meet the child’s special
needs. Adoption subsidy sufficient to
help pay for a child’s care and treatment
can make it possible for a child to leave
foster care without risking extreme fi-
nancial hardship on the adoptive par-
ents. Many foster children are entitled

to federal “adoption assistance” benefits
after adoption.®

The custody of the child will be
transferred to an individual or
couple on a permanent basis.

The next permanency planning option
is to transfer custody of the child to an
individual or couple on a permanent
basis. This might be done when a child
cannot be safely returned home and in-
stead must be permanently placed with
a relative or other responsible adult. A
court considering this option should
also have determined why the child can-
not return home, should not be adopted,
and should set forth a transitional plan
if the placement is not immediate.

In most states, transferring custody is
a means of accomplishing two things
without termination of parental rights:
(a) ending the supervisory role of the
agency and the juvenile court; and (b)
granting permanent care and control of
a child to a caretaker other than a par-
ent. Under this arrangement, a parent
may continue to have the obligation to
provide child support, have the right to
visit and communicate with the child,
and to return to court to seek custody
at some future time.

The child will remain in foster care
on a permanent or long-term basis.

Long-term or permanent foster care
can include placements with foster
families, residential placements, and in-
stitutional placements. If the court de-
cides that a child is to be in long-term
or permanent foster care, the court
should also determine why the child
cannot be returned home or placed ei-
ther for adoption or in permanent cus-
tody with an individual or couple. Long-
term foster care is a relatively imperma-
nent solution for children, both as a
practical matter and in terms of the le-
gal protections connected to the child’s
caretakers. Permanent or long-term fos-
ter care should be selected only when
higher priority options are demonstra-
bly impractical.

Although not desirable in most cases,
long-term foster care may be the only
expedient option in three common situ-
ations. Sometimes a child must remain
with a foster parent on a permanent




basis because adoption is not appropri-
ate. In this situation, the court should
specify that this is to be a permanent
arrangement. A court order can dis-
courage subsequent revocation of this
understanding by either the foster par-
ents or the court.

A second type of situation is that the
child cannot function in a family setting.
In this case, the court should identify the
reasons for long-term foster care out-
side a family (such as in a group home
or institution). The court should also
state the estimated length of the place-
ment and, when possible, should ap-
prove a plan to help the child become
able to function in a family setting.

A third situation necessitating long-
term care is as part of a transitional liv-
ing situation to prepare a young person
for adulthood. The court should set
forth why a transitional living situation
is needed. The court should examine
why long-term foster care is the most
appropriate way of preparing the young
person for adulthood and maintaining
family ties after the young person has
further matured.

Advanced age alone does not make a
child “unadoptable.” Judges making
permanency planning decisions need to
avoid consigning a child to permanent
foster care simply because that child has
reached a certain chronological age.

Foster care will be extended for a
specific time, with a continued
goal of family reunification.

This option is the least definite and
should be permitted only as a last re-
sort, when all other options are unwork-
able. Before approving extended fos-
ter care with a short-term goal of reuni-
fication, the court should make the fol-
lowing determinations: (a) the parent
has made marked progress toward re-
unification; (b) the parent has main-
tained a close and positive relationship
with the child; and (c) the child is likely
to return home in the near future but it
is premature to set an exact date for re-
turn. Courts should go through a thor-
ough evaluation of the facts to avoid
repeated decisions to leave children in
care with a goal of reunification.

Some states do not allow indefinite ex-
tensions of foster care with a goal of
reunification after the passage of a
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specified amount of time, while others
impose procedural barriers to long-
term foster care. Such statutes can be a
helpful means to reinforce the purpose
of permanency planning hearings. In
other states, however, there are cur-
rently no serious statutory barriers to
extending foster care for many years,
yet still maintaining a goal of reunifica-
tion. In such states, permanency plan-
ning hearings must be tightened
through court rules and procedures.

F. Submission of Reports
to the Court

A permanency planning hearing
should be initiated through a petition
and accompanied by a detailed state-
ment of facts. The statement of facts
may be set forth in the petition itself, in
an accompanying affidavit, or in a re-
port. The purpose of an agency report
or petition for a permanency planning
hearing is to help the judge reach a de-
cision and to help the parties to prepare
for the hearing. A report or petition for
a permanency planning hearing should
specify the relief being sought and ad-
dress the same issues that the judge
needs to determine. The report should
also examine the reasons for excluding
higher priority options and set forth a
plan to carry out the placement deci-
sion.

When the report or petition
requests that a child be returned
home on a date certain, it should
set forth:

e How the conditions or circum-
stances leading to the removal of the
child have been corrected;

¢ The frequency of recent visitation
and its impact on the child; and

e A plan for the child’s safe return
home and follow-up supervision
after family reunification.

When the report requests
termination of parental rights,
it should set forth:

¢ Facts and circumstances support-
ing the grounds for termination; and

¢ A plan to place the child for
adoption.
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When a custody award to an
individual or couple is proposed,
the report should set forth:

e Facts and circumstances refuting
the grounds for termination of parental
rights (demonstrating the fitness of the
parents) or showing that although the
child cannot be placed with parents, ter-
mination is not in the best interests of
the child;

e Facts and circumstances demon-
strating the appropriateness of the in-
dividual or couple to serve as perma-
nent caretaker of the child; and

¢ A plan to ensure the stability of the
placement.

When permanent foster care with
a specific family is proposed, the
report should set forth:

e Facts and circumstances refuting
the grounds for termination of parental
rights (demonstrating the fitness of the
parents) or showing that although the
child cannot be placed with parents, ter-
mination is not in the best interests of
the child;

e Facts and circumstances explaining
why custody is not practical or appro-
priate;

e Facts and circumstances demon-
strating the appropriateness of the fos-
ter parents and the foster parents’ com-
mitment to permanently caring for the
child; and

¢ A plan to ensure the stability of the
placement.

When long-term foster care is
proposed because the child cannot
function in a family setting, the
report should set forth:

¢ Facts and circumstances leading to
that conclusion; and

¢ A plan to prepare the child to live
in a family setting at the earliest possible
time and for visitation with parents and
siblings.

When long-term foster care in
connection with independent living
arrangements is proposed, the
report should set forth:

e Facts and circumstances refuting
the grounds for termination of parental
rights (demonstrating the fitness of the
parents) or showing that although the
child cannot be placed with parents, ter-
mination is not in the best interests of
the child;

¢ Facts and circumstances explaining
why continued custody or permanent
foster care is not appropriate at the
same time that independent living ser-
vices are being provided; and

¢ A plan to prepare the child for in-
dependent living and for visitation be-
tween the child, parents and siblings.

When an extension of foster care
for a time certain is proposed
with a goal of reunification, the
report should set forth:

¢ Facts and circumstances showing
that the parents and child have a strong
and positive relationship, parents have
made substantial progress toward the
child’s return home, and return home
is likely within the next six months;

¢ Facts and circumstances showing
why it is too early to specify a time cer-
tain for reunification; and

* A plan to achieve reunification
within six months.

G. The Court’s Written Find-
ings of Fact and Conclusions
of Law at the Permanency
Planning Hearing

As previously noted, the issues to be
addressed in the agency’s report to be
submitted in advance of the perma-
nency planning hearing should also be
addressed in the court’s written findings
of fact and conclusions of law. Specific
written findings after the permanency
planning hearing are needed to both
ensure prompt implementation of the
court’s decision and to provide docu-
mentation for further proceedings. As
in other stages of the proceedings, the
burden of preparing findings can be
sharply reduced by requiring the
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agency petition to examine the same is-
sues as those to be addressed in the
court’s order and findings.

H. Conclusion

Subsequent review and permanency
planning hearings are required when
children are to remain either in foster

care or under agency supervision for a
substantial period of time. Regularly
scheduled review hearings should con-
tinue until either the child is placed at
home free of agency supervision, cus-
tody is awarded to an individual couple,
the child is placed for adoption, or the
child reaches his or her majority.

1. Resource Guideline

Hearing Activity

Time Estimate

1. Introductory Remarks
¢ introduction of parties
e advisement of rights
¢ explanation of the proceeding

2. Adequacy of Notice and Service of Process Issues

3. Progress Toward Permanency
¢ reunification

2 Minutes

3 Minutes

15 Minutes

¢ adoption/termination of parental rights
¢ independent living/long term foster care

e guardianship
e temporary custody extension

4. Reasonable Efforts Finding

5. Permanency Plan Decision
e permanency decision

10 Minutes

15 Minutes

¢ time frames for achieving permanency

e activities and services needed to achieve permanent plan
6. Troubleshooting and Negotiations Between Parties 10 Minutes

¢ case transfer between social workers
7. Issuance of Orders and Scheduling of Next Hearing 5 Minutes
e preparation and distribution of orders to all parties

prior to adjournment

Time Allocation 60 Minutes
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J. Permanency Planning
Hearing Checklist

Persons who should always be present
at the permanency planning hearing:

¢ Judge or judicial officer

¢ Age-appropriate children

e Parents whose rights have not
been terminated, including
putative fathers

¢ Relatives with legal standing or
other custodial adults

e Assigned caseworker

e Agency attorney

¢ Attorney for parents (separate
attorneys if conflict warrants)

¢ Legal advocate for the child and/
or GAL/CASA

¢ Court reporter or suitable technology

e Security personnel

Persons whose presence may also be
needed at the permanency planning
hearing:

¢ Extended family members

e Foster parents

® Prospective adoptive parents

¢ Judicial case management staff

e Service providers

e Adult or juvenile probation or
parole officer

e Other witnesses

Key decisions the court should make
at the permanency planning hearing:

® The child is to be returned home
on a specific date.

e The child will be legally freed for
adoption.

¢ The custody of the child will be
transferred to an individual or
couple on a permanent basis.

¢ The child will remain in foster care
on a permanent or long-term
basis.

¢ Foster care will be extended for a
specific time, with a continued
goal of family reunification.

Submission of reports to the court.
A report for a permanency planning
hearing should:

e Specify the relief being sought
and address the same issues that

the judge needs to determine.
e Examine the reasons for
excluding higher priority options.
e Set forth a plan to carry out the
placement decision.

When the report or petition requests
that a child be returned home on a
date certain, it should set forth:

e How the conditions or circum-
stances leading to the removal of
the child have been corrected;

¢ The frequency of recent visitation
and its impact on the child; and

¢ A plan for the child’s safe return
home and follow-up supervision
after family reunification.

When the report or petition
requests termination of parental
rights, it should set forth:

e Facts and circumstances
supporting the grounds for
termination; and

e A plan to place the child for
adoption.

When a custody award to an
individual or couple is proposed,
the report should set forth:

¢ Facts and circumstances refuting
the grounds for termination of
parental rights (demonstrating
the fitness of the parents) or
showing that although the child
cannot be placed with parents,
termination is not in the best
interests of the child;

e Facts and circumstances
demonstrating the appropriate-
ness of the individual or couple to
serve as permanent caretaker of
the child; and

¢ A plan to ensure the stability of
the placement.

When permanent foster care with a
specific family is proposed, the
report should set forth:

¢ Facts and circumstances refuting
the grounds for termination of
parental rights (demonstrating
the fitness of the parents) or




showing that although the child
cannot be placed with parents,
termination is not in the best
interests of the child;

e Facts and circumstances
explaining why custody is not
practical or appropriate;

¢ Facts and circumstances
demonstrating the appropriateness
of the foster parents and the foster
parents’ commitment to perma-
nently caring for the child; and

¢ A plan to ensure the stability of the
placement.

When long-term foster care is
proposed because the child cannot
function in a family setting, the report
should set forth:

e Facts and circumstances leading to
that conclusion; and

e A plan to prepare the child to live
in a family setting at the earliest
possible time and for visitation
with parents and siblings.

When long-term foster care in
connection with independent living
arrangements is proposed, the report
should set forth:

e Facts and circumstances refuting
the grounds for termination of
parental rights (demonstrating the
fitness of the parents) or showing
that although the child cannot be
placed with parents, termination is
not in the best interests of the
child;

e Facts and circumstances
explaining why continued custody
or permanent foster care is not
appropriate at the same time that
independent living services are
being provided; and

e A plan to prepare the child for
independent living and for visita-
tion between the child, parents
and siblings.

When an extension of foster care
for a time certain is proposed with a
goal of reunification, the report
should set forth:

e Facts and circumstances showing
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that the parents and child have a
strong and positive relationship;
parents have made substantial
progress toward the child’s return
home, and return home is likely
within the next six months;

e Facts and circumstances showing
why it is too early to specify a time
certain for reunification; and

¢ A plan to achieve reunification
within six months.

The court’s written findings of fact
and conclusions of law at the
permanency planning hearing should:

® Be prepared within a reasonable
time after the permanency planning
hearing;

e Be written in easily understandable
language so that parents and all
parties fully understand the court’s
order;

¢ Provide documentation for further
proceedings;

e Address the same issues as those to
be addressed in the report discussed
above; and

¢ Set date and time of next hearing, if
needed.

K. Endnotes

1. For the sake of clarity, the term “permanency plan-
ning hearing” is used here rather than the nomencla-
ture “dispositional hearing,” which appears in the fed-
eral Adoption Assistance and Child Welfare Act. 42
USC §675(5)(C). “Permanency planning hearing” more
clearly expresses the characteristics of the federally
mandated hearing than the term used in the federal
law. As commonly used in state statutes, a “disposi-
tional hearing” is a hearing that follows shortly after
adjudication and determines the temporary custody
and placement of a child. By contrast, the purpose of
the hearing required by 42 USC §675(5)(C) is to deter-
mine the permanent legal status of the child. The hear-
ing required by 42 USC §675(5)(C) ordinarily occurs
long after the hearing generally referred to as the dis-
position hearing. Therefore, it is referred to as the per-
manency planning hearing.

2. See 42 USC §§ 675(5)(B), 675(5)(C), 675(6).
3. See 42 USC § 675(5)(C).

4. See, e.g., H. Maas and R. Engler, Children in Need
of Parents (New York: Columbia University Press,
1959); Jenkins, Duration of Foster Care: Some Relevant
Antecedent Variables, 46 Child Welfare 450, 451 (Wash-
ington, D.C.: Child Welfare League of America 1967);
David Fanshell, The Exit of Children from Foster Care:
An Interim Report, 50 Child Welfare 63, 67 (1971).

5. See reference materials compiled by Chapin Hall
Center for Children, Nonlegal Benchbook (Chicago:
University of Chicago 1993).

6. See 42 USC §§673.
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A. Introduction

Termination of parental rights cases
arising from child abuse and neglect are
among the most difficult and challeng-
ing a judge can face. Termination pro-
ceedings must be conducted with great
care and with full procedural protec-
tions to parents and children. The com-
plaint or petition must provide fair no-
tice of the grounds for termination. It
must be served in a time and manner
allowing for adequate preparation and
legal representation.

Termination eliminates parental
rights to visit, communicate, and obtain
information about the child. After ter-
mination, parents no longer are entitled
to notice of future court proceedings
concerning the child and effectively are
denied further opportunity to regain
custody. As a general rule, termination
of parental rights ends the duty to pro-
vide child support, at least prospec-
tively.

...if the (termination) decision is
mistaken, the child may needlessly
be deprived of the chance to
return home, to keep in contact
with the parents, and to have
lifelong relationships with mem-
bers of the extended family.

While the phrase “termination of pa-
rental rights” is the most common us-
age, other terms are used in many
states. Among the most common are
“severance,” “guardianship with the
power to consent to adoption” (typically
granted to the child welfare agency),
and “permanent commitment” of the
child.

Not only are parents’ rights at stake
in a termination proceeding, but what-
ever ruling the court makes can involve
serious risks to the child as well. There
are risks to the child in terminating pa-
rental rights because, if the decision is
mistaken, the child may needlessly be
deprived of the chance to return home,
to keep in contact with the parents, and
to have lifelong relationships with mem-
bers of the extended family.

On the other hand, failure to termi-
nate parental rights may deprive a child
of the chance for a permanent substi-
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tute home. The preferred placement
for most children who cannot return
home is adoption. Many children,
however, remain in foster care long af-
ter findings of the impossibility of fam-
ily reunification. The longer children
wait, the more difficult it becomes to
find permanent homes, and the more
likely that they will suffer serious emo-
tional and psychological harm.

Delaying or deferring termination of
parental rights decisions can create
serious problems. Time frames and
continuances that seem reasonable to
adults and appropriate in other circum-
stances are unacceptable when a child’s
right to permanence is at stake. De-
lays often mean missed opportunities
and consequences with devastating
effects on the life of a child. When ter-
mination decisions are deferred or de-
layed, a child’s emotional problems
may worsen and the child may become
more difficult to place.

Reasonable timetables must be im-
posed for termination of parental rights
cases. Courts must be actively involved
in managing the pace of the litigation,
and take active steps to identify and
eliminate unnecessary delay.

When parents cannot or will not be
rehabilitated, the child urgently re-
quires a timely decision and the provi-
sion of a permanent and secure new
home. Timely decisions in termination
of parental rights cases (assuming that
they are also fair and correct) are ulti-
mately more humane to parents and
children than decisions that are repeat-
edly delayed.

Delaying or deferring termination

of parental rights decisions can
create serious problems.

The timeliness necessary in termina-
tion of parental rights cases at the trial
level is also of great significance at the
appellate level. The appellate court
should give priority to appeals of abuse
and neglect and termination of paren-
tal rights cases, and should establish
and administer an accelerated schedule
in each case to include the completion
of the record, briefing, oral argument



and decision. Appellate courts should
understand that speedy decisions are
uniquely important to abused and ne-
glected children who are without per-
manent, stable families.

Initiation of termination of parental
rights proceedings is appropriate in
some cases when a child is first placed
into foster care. This should occur if, at
the time of placement, there is strong
evidence that a child will never be able
to safely be placed with parents and that
adoption is in the child’s best interests.

Termination of parental rights pro-
ceedings represent the most serious of
responses to child abuse or neglect. Ter-
mination of parental rights is not appro-
priate in cases in which intensive, in-
home services or rehabilitative mea-
sures can be safely attempted and re-
sults assessed within a reasonable pe-
riod of time, but termination of paren-
tal rights may be the only appropriate
response in cases in which services can-
not be safely provided or prove unsuc-
cessful.

The outcome of a termination of pa-
rental rights case depends heavily on
earlier stages of the court process. First,
whether the parties were properly no-
tified and advised of their rights at ear-
lier stages of the case and findings of

Termination of parental rights
should not be a rare occurrence
in juvenile or family court even
though it is rare in the population
as a whole.

reasonable efforts to reunite the family,
can affect the outcome of the case. Sec-
ond, judicial notice may be taken of
what occurred in earlier stages of the
case. Third, prior court proceedings can
provide important evidence such as in-
court admissions by parents and in-
structions made to the parents by the
judge. In some states, all evidence from
prior stages of the process may be taken
into account in the termination of pa-
rental rights decision.

Termination of parental rights should
not be a rare occurrence in juvenile or
family court even though it is rare in the
population as a whole. Whenever child
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abuse or neglect is serious enough to
require the removal of a child from
home, there is a possibility that the
problems necessitating removal will not
be curable within a reasonable period
of time, and it will be necessary for the
child to be adopted. There is an even
greater possibility that a case will result
in termination of parental rights when
intensive, in-home services cannot
safely be provided or are attempted but
fail to prevent removal.

B. Petition and Notice

1. Petition

As with an abuse or neglect petition,
a termination of parental rights petition
must be complete and definite, and pro-
vide fair notice to the parties. However,
termination of parental rights petitions
are different from neglect and abuse
petitions. A neglect or abuse petition
may describe a few incidents of neglect
or abuse within a short period of time.
A termination petition often includes
information spanning a much wider
range of issues and longer period of
time. Termination petitions typically
address issues such as agency efforts to
work with parents; parents’ cooperation
with the agency; parents’ condition,
behavior, progress, and improvements
after adjudication; and the effects of fos-
ter placement on the child.

A termination of parental rights peti-
tion may allege facts in summary form
because of the breadth of material at is-
sue, but there must be sufficient detail
to clarify petitioners’ legal and factual
theory of the case. Allegations must be
sufficiently precise to give the parties
notice of the issues at stake. The court
should require that the petition cite the
statutory grounds relied upon and pro-
vide a summary of facts in support of
each statutory ground.

2. Notice and Summons

Summons and notice requirements
for termination of parental rights pro-
ceedings are similar to those for adju-
dication, with one significant difference.
Efforts required to identify or locate
parents, and constructive notice in ter-
mination, should be stricter than for
adjudication.



When only one parent receives actual
notice prior to an adjudication, efforts
to locate the other parent can continue
after adjudication and the second par-
ent may be able to enter the litigation
when located. In contrast, the finality
of termination proceedings makes sub-
sequent notice and involvement of the
parties impossible. Defects in notice can
invalidate a termination of parental
rights and disrupt a child’s permanent
placement. Consequently, there must
be personal service on parties whenever
possible, and, when it is not possible,
there must be full compliance with the
requirements of constructive service
under state law.

When agencies do not conduct effec-
tive searches for missing parties, termi-
nation proceedings can be substantially
and needlessly delayed. Courts should
specify all steps to be taken to locate
missing parents and should dictate
times within which these steps are to be
completed. This can be accomplished
by monitoring individual cases, setting
guidelines and rules, and training attor-
neys and agency staff.

Child welfare agencies can improve
searches for missing parents by: devel-
oping improved standard search affida-
vits; developing a set of form letters ask-
ing for information about the location
of missing persons; assigning skilled
clerical personnel to assist with
searches; obtaining the assistance of
each state’s Parent Locator Service or
local child support enforcement office;
and arranging with departments of
motor vehicles and other government
entities for on-the-spot computer
checks and immediate replies to tele-
phone requests from child welfare
agencies. Judges can encourage such
improvements and inter-agency coop-
eration.

It is particularly important to stream-
line notice by publication. Some state
statutes or court rules shorten the time
period for publication by requiring no-
tice to be published only on one occa-
sion and shortening the response time.

Judges can help reduce or eliminate
notice-related delays by making sure
that all parties are notified early in the
court process. When judges insist on
serious efforts to locate and notify par-
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ties whenever they are not present at
earlier stages of litigation, there are far
fewer situations in which it is necessary
to conduct an extensive search after the
filing of a termination of parental rights
petition.

C. Voluntary Relinquishment
of Parental Rights

The seriousness of termination of pa-
rental rights and the importance of
avoiding collateral attacks on the de-
cree, make it important to ensure that
any consent to termination is voluntary
and informed. If the court already has
jurisdiction, it is advisable to take the
voluntary relinquishment in court.
Judges should take the time to make
sure that parents understand the con-
sequences of termination, their right to
atrial, and to counsel, and the availabil-
ity of less drastic legal alternatives.

Judges should take the time to
make sure that parents under-
stand the consequences of termi-

nation, their right to a trial, and to

counsel, and the availability of
less drastic legal alternatives.

Voluntary relinquishment of parental
rights is a very difficult step. It may be
awkward for parents to admit their in-
ability to care for their own children and
discouraging to lose contact with their
children. If state law permits written
relinquishments without parents’ pres-
ence in court, the judge should thor-
oughly question agency witnesses re-
garding whether the consent was vol-
untary and knowledgeable. The judge
should determine whether there has
been compliance with all state require-
ments regarding written, voluntary re-
linquishment of parental rights. The
judge should also inquire whether par-
ents were thoroughly advised of and
understood the consequences of termi-
nation of parental rights, the possible
less drastic alternatives, and their right
to trial and representation by counsel.

If a parent has not signed a relinquish-
ment of parental rights and has failed
to appear at the termination proceed-
ing, the judge must determine whether
the parent has been afforded proper
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notice. If the parent received the peti-
tion, the judge should inquire whether
the parent was informed of the right to
court-appointed counsel.

D. Pretrial Proceedings

1. Case Flow Management

Serious delays in termination of pa-
rental rights proceedings are endemic
in courts throughout the nation, and
abused and neglected children are
harmed by this systemic delay. One of
the greatest causes of delay is the trans-
fer of termination of parental rights
cases among courts and judges. Delay
can best be avoided if: a) the same court
with jurisdiction over abuse and neglect
matters retains jurisdiction over the
same cases which proceed to termina-
tion of parental rights; and b) the same
judge hearing earlier stages of the pro-
ceeding hears the termination case.

Efficient management by judges and
administrators, combined with ad-
equate judicial resources, can eliminate
many sources of delay in termination of
parental rights cases. Termination of
parental rights cases must be given high
priority because of the high stakes for
children and parents and the particular
stresses involved in termination pro-
ceedings.

Continuances in termination cases
drive up court operation costs and
counsel fees. Because delays in termi-
nation of parental rights extend
children’s time in foster care, they ex-
tend foster care payments and agency
administrative costs. Reductions in
court delays can greatly reduce expen-
ditures throughout the executive branch
of government.

custody of the child. When this occurs,
the case may need to “start over,” while
the agency tries to assist the
noncustodial parent to gain custody of
the child.

When a noncustodial parent receives
notice early, it is possible to make deci-
sions concerning the status of both par-
ents at the same time. For this reason,
if prosecutors or agency attorneys can-
not be relied upon to provide timely
notice to noncustodial parents and to
arrange early determinations of pater-
nity, the judge and court staff must in-
sist that they occur.

Front-end delays in the court process
also can delay initiation of termination
proceedings. When adjudication and
disposition are delayed, it often takes
longer for termination to be initiated. In
many states, grounds for termination of
parental rights require a specific elapse
of time after the adjudication or dispo-
sition hearing (e.g., failure to improve
within one year after the court has made
a finding of abuse or neglect) before a
termination of parental rights petition
may be filed.

Until there has been an adjudication,
a parent may deny having abused or ne-
glected a child and may therefore de-
cline to cooperate with the agency.
When adjudication is contested, agency
efforts to aid the family are postponed.
A central area of proof in many termi-
nation of parental rights cases is the
sufficiency of agency efforts to help the
family. Until there has been a disposi-
tion hearing, the terms of the case plan
may be in dispute, blocking agency
work with the family.

Overcrowded juvenile court calen-
dars are another major source of delays
in termination of parental rights cases.
Contested termination cases take longer

Continuances in termination cases
drive up court operation costs
and counsel fees.

than other hearings and it may be diffi-
cult to allocate sufficient time to allow

Many delays in termination proceed-
ings are related to procedural failures
early in the court process, such as fail-
ure to notify missing parents in the early
stages of proceedings and failure to
determine paternity. Noncustodial par-
ents and putative fathers can delay a
termination proceeding by requesting

them to occur without interruption. A
relatively high proportion of termina-
tion cases are contested compared to
other types of hearings.

Contested termination trials too often
are scheduled without sufficient time to
allow them to be completed without in-
terruption. As a result, cases are often
continued on the day of trial and trials
occur on “non-consecutive court days.”



For example, a single trial may begin
with a half-day hearing, be continued
for six weeks, take another day, and then
be continued for another six weeks. In
some courts, termination trials are of-
ten spread out over months.

Non-consecutive court days occur
when some courts “double book,” or set
more cases for trial than it is possible to
try on one day because the court be-
lieves many parties will settle. The need
for this practice can be avoided by more
effective pre-trial proceedings.

Court staff also may be in the habit of
scheduling termination of parental
rights cases before there is a large
enough block of time on the calendar.
Because most juvenile court hearings
are short, only very small blocks of time
are usually allocated, rendering comple-
tion of termination cases impossible.
When not enough judges are available,
court staff prefer to begin the trial rather
than setting the trial ahead many
months in the future, when the first
large block of time is available.

Steps must be taken to eliminate non-
consecutive court days. First, there
must be enough judges assigned to
abuse and neglect cases to allow time
to complete trials. Second, courts must
insist that trials begin on schedule.
Third, there must be no “double book-
ing” of cases. Fourth, substantial blocks
of time must be left open for contested
hearings. Fifth, attorneys must hold
early settlement discussions and inform
the court in advance of matters which
remain contested and how long a hear-
ing should take.

Advance calendar call can inform the
court whether a trial must be delayed
and help the court estimate the trial
length. Calendar call can be conducted
either in court or via telephone. Calen-
dar call might occur, for example, two
weeks before the trial and then one day
before trial. If a trial must be taken off
the schedule, the time usually can be
reallocated to emergency matters.

One helpful means of reducing delays
is to set standard timetables for each
stage of termination of parental rights
cases. Pretrial hearings might be ex-
pected to take place within 30 days af-
ter the filing of the termination petition.
In most cases, service of process and
discovery should be completed by that

VIII. Termination of Parental Rights Hearings

time. The pretrial hearing can then
serve as a full pretrial conference and
the date of the trial can be set. Assum-
ing that service of process and discov-
ery are complete by the time of the 30-
day hearing, the trial should be set
within another 30 days.

If unacceptable delays persist,
courts need to hold meetings

from time to time to identify and
discuss specific causes of delay.

If service of process or discovery have
not been completed by the 30-day pre-
trial hearing (e.g., because constructive
service is required), the judge should set
a reasonable timetable for the comple-
tion of service and discovery and set a
second pretrial hearing for a later date.
At the second pretrial hearing, the ter-
mination trial can be set within 30 days
thereafter.

It is important for the court to moni-
tor compliance with the timetables.
Courts should keep statistics on the ex-
tent to which individual judges are suc-
cessful in adhering to the timetables. If
unacceptable delays persist, courts need
to hold meetings from time to time to
identify and discuss specific causes of
delay.

Many courts face repeated requests
for continuances or exception to time re-
quirements in termination cases. In ter-
mination (as in all stages of abuse and
neglect cases), courts must establish
strict criteria for granting continuances
and procedures for discouraging them.!

2. Appointment of Counsel

Timely appointment of counsel for in-
digent parents can avoid serious delay
in termination of parental rights cases.
Appointments should occur immedi-
ately after a termination of parental
rights petition is filed, and attorneys
should be required to contact their cli-
ents in a timely fashion. Judges con-
sidering a parents’ attorney’s request for
a continuance or cancellation of a court
date should carefully consider the im-
pact of the proposed delay on the child’s
well-being.

One way to avoid delays is to continue
the involvement of the same attorney
who represented the parent earlier.
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Parents” attorneys who have stayed in
contact with their clients, and who have
periodically monitored their clients’
progress, know more about the case
and can provide better representation
at a termination hearing.

Delays can also be avoided when
there are special circumstances requir-
ing the appointment of a new attorney
for a termination of parental rights case.
First, when an attorney is appointed, the
court can inform the attorney when the
initial hearing (such as the pretrial hear-
ing) is to take place. If the attorney is
not available, someone else can be ap-
pointed.

Second, attorneys can be appointed
when a case is filed and instructed to
make immediate efforts to contact their
clients. Early appointments usually
work out because most parents either
are indigent and qualify for court-ap-
pointed counsel or agree to retain the
attorney initially appointed to represent
them.

Third, parents can be summoned to a
hearing to take place within a few days
after they receive notice of the case.
Counsel can be appointed at this hear-
ing. Counsel should be present before
the hearing to discuss the case with the
parents.

Fourth, parents can be given the name
of their attorney the first time they re-
ceive notice of the termination proceed-
ings and the first time they contact the
court. If the attorney has not yet been
identified, a court employee can arrange
for the appointment of parents’” coun-
sel.

Parents who are respondents in ter-
mination of parental rights cases may
be poor, uneducated, emotionally dis-
turbed, drug or other substance-abus-
ing, incarcerated, or homeless. Special
efforts are required to ensure that they
are put into contact with their attorneys
at the earliest possible stage of court
proceedings.

3. Discovery

Discovery is not usually a significant
source of delay in termination cases in
many courts. For example, when the
same attorneys have represented the
parties at earlier stages of the proceed-
ings, little new discovery should be
needed.

If serious discovery delays are fre-
quent in termination cases, courts can
speed discovery by establishing special
rules and guidelines. Courts can rou-
tinely require child welfare agencies to
make their files available shortly after
termination petitions are filed. Most
discovery in termination of parental
rights cases focuses on the child wel-
fare agency case file, which contains
most documents needed by defense
counsel. Courts can also speed discov-
ery by shortening the time period
within which the parties must respond
to discovery requests.

Most discovery...focuses on the
child welfare agency case file,
which contains most documents
needed by defense counsel.

Attorneys should be expected to
quickly bring any discovery disputes to
the attention of the court. An early pre-
trial hearing is often a good point at
which to consider discovery disputes.
Similarly, parties who need to take
depositions to prepare for termination
cases should do so under tight but rea-
sonable deadlines. Unless there are
special reasons for delay, the court
might require the parties to complete
depositions prior to the pretrial hearing.

4. Pretrial Conferences and Meetings

Pretrial conferences and meetings can
be used to check delays in the appoint-
ment of counsel, ensure early notice to
parties, and expedite discovery. They
can also resolve evidentiary issues prior
to trial.

Pretrial conferences might be con-
vened on an ad hoc basis or might be
required for every case depending upon
the needs of the particular court. One
approach might be to require a pretrial
conference whenever a trial is delayed
beyond a specified number of days.
Where contested termination trials rou-
tinely begin more than 60 days after the
filing of the petition, pretrial confer-
ences may be necessary to identify and
correct delays.

5. Submission of Reports to the Court
Court reports in termination cases
help the judge and the parties determine
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For example, a single trial may begin
with a half-day hearing, be continued
for six weeks, take another day, and then
be continued for another six weeks. In
some courts, termination trials are of-
ten spread out over months.

Non-consecutive court days occur
when some courts “double book,” or set
more cases for trial than it is possible to
try on one day because the court be-
lieves many parties will settle. The need
for this practice can be avoided by more
effective pre-trial proceedings.

Court staff also may be in the habit of
scheduling termination of parental
rights cases before there is a large
enough block of time on the calendar.
Because most juvenile court hearings
are short, only very small blocks of time
are usually allocated, rendering comple-
tion of termination cases impossible.
When not enough judges are available,
court staff prefer to begin the trial rather
than setting the trial ahead many
months in the future, when the first
large block of time is available.

Steps must be taken to eliminate non-
consecutive court days. First, there
must be enough judges assigned to
abuse and neglect cases to allow time
to complete trials. Second, courts must
insist that trials begin on schedule.
Third, there must be no “double book-
ing” of cases. Fourth, substantial blocks
of time must be left open for contested
hearings. Fifth, attorneys must hold
early settlement discussions and inform
the court in advance of matters which
remain contested and how long a hear-
ing should take.

Advance calendar call can inform the
court whether a trial must be delayed
and help the court estimate the trial
length. Calendar call can be conducted
either in court or via telephone. Calen-
dar call might occur, for example, two
weeks before the trial and then one day
before trial. If a trial must be taken off
the schedule, the time usually can be
reallocated to emergency matters.

One helpful means of reducing delays
is to set standard timetables for each
stage of termination of parental rights
cases. Pretrial hearings might be ex-
pected to take place within 30 days af-
ter the filing of the termination petition.
In most cases, service of process and
discovery should be completed by that

time. The pretrial hearing can then
serve as a full pretrial conference and
the date of the trial can be set. Assum-
ing that service of process and discov-
ery are complete by the time of the 30-
day hearing, the trial should be set
within another 30 days.

If unacceptable delays persist,
courts need to hold meetings

from time to time to identify and
discuss specific causes of delay.

If service of process or discovery have
not been completed by the 30-day pre-
trial hearing (e.g., because constructive
service is required), the judge should set
a reasonable timetable for the comple-
tion of service and discovery and set a
second pretrial hearing for a later date.
At the second pretrial hearing, the ter-
mination trial can be set within 30 days
thereafter.

It is important for the court to moni-
tor compliance with the timetables.
Courts should keep statistics on the ex-
tent to which individual judges are suc-
cessful in adhering to the timetables. If
unacceptable delays persist, courts need
to hold meetings from time to time to
identify and discuss specific causes of
delay.

Many courts face repeated requests
for continuances or exception to time re-
quirements in termination cases. In ter-
mination (as in all stages of abuse and
neglect cases), courts must establish
strict criteria for granting continuances
and procedures for discouraging them.!

2. Appointment of Counsel

Timely appointment of counsel for in-
digent parents can avoid serious delay
in termination of parental rights cases.
Appointments should occur immedi-
ately after a termination of parental
rights petition is filed, and attorneys
should be required to contact their cli-
ents in a timely fashion. Judges con-
sidering a parents” attorney’s request for
a continuance or cancellation of a court
date should carefully consider the im-
pact of the proposed delay on the child’s
well-being.

One way to avoid delays is to continue
the involvement of the same attorney
who represented the parent earlier.



Parents” attorneys who have stayed in
contact with their clients, and who have
periodically monitored their clients’
progress, know more about the case
and can provide better representation
at a termination hearing.

Delays can also be avoided when
there are special circumstances requir-
ing the appointment of a new attorney
for a termination of parental rights case.
First, when an attorney is appointed, the
court can inform the attorney when the
initial hearing (such as the pretrial hear-
ing) is to take place. If the attorney is
not available, someone else can be ap-
pointed.

Second, attorneys can be appointed
when a case is filed and instructed to
make immediate efforts to contact their
clients. Early appointments usually
work out because most parents either
are indigent and qualify for court-ap-
pointed counsel or agree to retain the
attorney initially appointed to represent
them.

Third, parents can be summoned to a
hearing to take place within a few days
after they receive notice of the case.
Counsel can be appointed at this hear-
ing. Counsel should be present before
the hearing to discuss the case with the
parents.

Fourth, parents can be given the name
of their attorney the first time they re-
ceive notice of the termination proceed-
ings and the first time they contact the
court. If the attorney has not yet been
identified, a court employee can arrange
for the appointment of parents” coun-
sel.

Parents who are respondents in ter-
mination of parental rights cases may
be poor, uneducated, emotionally dis-
turbed, drug or other substance-abus-
ing, incarcerated, or homeless. Special
efforts are required to ensure that they
are put into contact with their attorneys
at the earliest possible stage of court
proceedings.

3. Discovery

Discovery is not usually a significant
source of delay in termination cases in
many courts. For example, when the
same attorneys have represented the
parties at earlier stages of the proceed-
ings, little new discovery should be
needed.
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If serious discovery delays are fre-
quent in termination cases, courts can
speed discovery by establishing special
rules and guidelines. Courts can rou-
tinely require child welfare agencies to
make their files available shortly after
termination petitions are filed. Most
discovery in termination of parental
rights cases focuses on the child wel-
fare agency case file, which contains
most documents needed by defense
counsel. Courts can also speed discov-
ery by shortening the time period
within which the parties must respond
to discovery requests.

Most discovery...focuses on the
child welfare agency case file,
which contains most documents
needed by defense counsel.

Attorneys should be expected to
quickly bring any discovery disputes to
the attention of the court. An early pre-
trial hearing is often a good point at
which to consider discovery disputes.
Similarly, parties who need to take
depositions to prepare for termination
cases should do so under tight but rea-
sonable deadlines. Unless there are
special reasons for delay, the court
might require the parties to complete
depositions prior to the pretrial hearing.

4. Pretrial Conferences and Meetings

Pretrial conferences and meetings can
be used to check delays in the appoint-
ment of counsel, ensure early notice to
parties, and expedite discovery. They
can also resolve evidentiary issues prior
to trial.

Pretrial conferences might be con-
vened on an ad hoc basis or might be
required for every case depending upon
the needs of the particular court. One
approach might be to require a pretrial
conference whenever a trial is delayed
beyond a specified number of days.
Where contested termination trials rou-
tinely begin more than 60 days after the
filing of the petition, pretrial confer-
ences may be necessary to identify and
correct delays.

5. Submission of Reports to the Court
Court reports in termination cases
help the judge and the parties determine




what is the best plan for the child after
the decision has already been made that
the child needs a permanent new home.
These might include reports from: the
child welfare agency; legal advocate for
the child; GAL/CASA; or parties to the
case. Court reports may address why
termination of parental rights is prefer-
able, for example, to transferring cus-
tody to a foster parent or relative. Court
reports may also offer recommendations
concerning how a permanent plan for
the child is to be achieved, including
who should be responsible for placing
the child for adoption.

In some states, the judge decides
whether the grounds for termination
have been proved (e.g., parent aban-
doned child or failed to improve in spite
of agency efforts) and at the same time
decides whether termination is in the
best interests of the child. In states
where the rules of evidence apply, these
reports may be inadmissible because
they typically include hearsay and other
inadmissible evidence.

In other states, the judge’s ruling con-
cerning grounds for termination is sepa-
rate from the determination of whether
termination is in the best interests of the
child. In these states, agency reports
may be both legally admissible and help-
ful. Assuming that the rules of evidence
do not apply to the best interests deter-
mination, the report can serve a func-
tion comparable to that of a predisposi-
tion or pre-review report. The report
can help the judge to consider termina-
tion along with other alternatives for the
¢hild and can propose a case plan de-
signed to meet the needs of the child
after termination. Such a report should
not, of course, be presented to the judge
until after the decision that grounds for
termination apply.

Pre-termination reports should be sent
to the parties well in advance of the
judge’s receipt of the report. If decisions
on termination grounds and best inter-
ests are made in quick succession, the
report should be submitted to the par-
ties well in advance of the trial. This
gives the parties the opportunity to pre-
pare a response to the report and to sug-
gest alternatives. On the other hand, if
there are two hearings that occur on
separate days, the report might be sub-
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mitted to the parties after the judge de-
termines that the grounds have been
met.

E. Timing of the

Termination Hearing

Courts should announce and enforce
timetables for the commencement and
completion of termination of parental
rights hearings. In most cases, 60 days
is adequate to prepare for a termination
of parental rights hearing. Therefore,
termination trials should be set within
60 days after completion of service of
process. Delays are unavoidable in cer-
tain circumstances, such as when depo-
sitions must be taken in other states or
parties or attorneys are ill at the time of
trial. The reasons for any exceptions
should appear in the court record.?

F. Who Should Be Present

Persons who should always be
present at the termination of
parental rights hearing:

e Judge or judicial officer

e Parents, including putative
fathers

e Assigned caseworker
Agency attorney
Attorney for parents (separate
attorneys if conflict warrants)

e Legal advocate for the child and/
or GAL/CASA

e Court reporter or suitable
technology

e Security personnel

The following are persons
whose presence may also be
needed at the termination of
parental rights hearing:

e Age-appropriate children whose
testimony is required

Judicial case management staff
Law enforcement officers
Service providers

Adult or juvenile probation or
parole officer

e QOther witnesses
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G. Key Decisions the
Court Should Make at the
Termination of Parental
Rights Hearing

e Whether the statutory grounds
for termination of parental rights
have been satisfied.

In deciding whether a child can safely
be returned home, the judge applies
specific statutory grounds dealing with
the behavior and condition of the par-
ent. Typical grounds include extreme
parental disinterest in the child (e.g., de-
sertion or abandonment), parental fail-
ure to improve in spite of reasonable ef-
forts by the agency to help, parental in-
ability to care for the child (e.g., mental
or emotional incapacity and uncontrol-
lable substance dependency), pro-
longed imprisonment of the parent, ex-
treme or repeated abuse of the child,
and (in a few states) return of an abused
or neglected child would be harmful be-
cause of the special circumstances or
condition of the child.

e Whether termination is in the
best interests of the child.

In deciding whether termination is in
the best interests of the child, courts
typically consider what alternatives to
termination are available and whether
they can provide a better permanent
home for the child. Itis evident in child
development research and appellate
court decisions that an adoptive family
does not have to be identified in order
for a child to be ‘adoptable.” Judges
who have terminated parental rights
must take personal responsibility for
post-termination placement planning
and judicial monitoring of case files
within the agency. Possible alternatives
to termination of parental rights include
adoption with parental visits (available
in some states), custody of the child by
an adult or couple, court-ordered long-
term foster care, or continued foster
care. There are critical differences be-
tween these options. In choosing
among them, the judge must consider
available financial assistance, continu-
ing involvement of the child welfare
agency, continuation of juvenile court
oversight, and the legal security of the
new permanent caretaker.®

If termination of parental rights is
granted, the court must decide to whom
to award custody of the child. In some
states this would be the child welfare
agency, since this agency either ar-
ranges adoptions or contracts with pri-
vate adoption agencies. In other states,
the judge may have a choice among
public and private agencies with which
a child might be placed for adoption.

H. The Court’s Written Findings
of Fact and Conclusions of Law

The court should prepare findings
whether or not termination of parental
rights is granted. These findings should
address whether the grounds for termi-
nation were satisfied and, if so, whether
termination was in the best interests of
the child. Because a large proportion
of contested termination cases are ap-
pealed, findings must be sufficient for
the purpose of appellate review.

Delays in preparing findings are still
another common source of delay in ter-
mination of parental rights cases. The
preparation of findings can be acceler-
ated when judges orally summarize evi-
dence at the close of the hearing, have
atranscript prepared, and then edit and
supplement the transcript.

Preparation of well-written findings at
adjudication, disposition, review, and
permanency planning hearings also can
help to accelerate preparation of find-
ings at termination. Written instruc-
tions by the court to the family at early
stages of the case, for example, can help
the judge evaluate aliegations of paren-
tal failure to improve following earlier
neglect or abuse.

I. Post-Termination Placement
Plan and Judicial Monitoring

1. Post-Termination Placement Plan

A post-termination placement plan
should promptly be prepared and sub-
mitted to the court following termina-
tion of parental rights. The court should
expect placement plans which set forth
a strategy and timetable for the child’s
early permanent placement. Submis-
sion of such plans is needed because,
without judicial oversight, children can
remain for years in foster care after be-
ing legally freed for adoption. Because




the case may be transferred to a differ-
ent branch of the agency, it is important
that the judge who hears the termina-
tion of parental rights petition contin-
ues to be responsible for the case
through the adoption.

A placement plan should include the
following: steps the agency will take to
locate and evaluate adoptive parents;
adoption exchanges where the agency
will list the child; and proposed adop-
tion subsidies. The agency should be
expected to use all appropriate re-
sources to assure the adoption, not un-
reasonably excluding any categories of
people as adoptive parents based upon
age, marital status, or race.

Depending on state law, there are
three possible stages at which a post-
termination placement plan might be
considered by the court. First, the plan
might be considered at the same hear-
ing in which the court determines
whether the grounds for the termina-
tion of parental rights have been met.
In this case, there needs to be at least a
pause in the hearing to permit the judge
to review the plan. The parties should
have received the plan well in advance
of the hearing.

Second, the plan might be considered
at the separate hearing where, subse-
quent to determining that the grounds
were proved, the court considers
whether termination is in the best in-
terests of the child and, if so, who should
have custody. In this case, the plan must
be submitted to the parties well in ad-
vance of the disposition hearing and
could be submitted to the judge any
time after the decision to terminate pa-
rental rights.

Third, the placement plan might be
submitted and considered after a final
order terminating parental rights. In ei-
ther case, the plan should be submitted
to the parties well in advance of the
hearing in which the plan is to be con-
sidered.

2. Judicial Monitoring

There should be periodic review to as-
sure that reasonable efforts continue to
be made to place the child following the
termination of parental rights. Many of
the previously discussed guidelines in
Chapter VI Review Hearings also apply
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to case review after termination of pa-
rental rights. But there are some im-
portant differences. Most obviously, the
parents are no longer parties after ter-
mination of parental rights. This makes
it particularly important that the child
have effective, independent representa--
tion.

A special set of issues applies in post-
termination review. The purpose of the
review is to make sure that all possible
is being done to place the child for adop-
tion, to initiate the adoption process,
and to make sure the needs of the child
are meanwhile being met.

Judges must be familiar with basic as-
pects of the adoption process to effec-
tively perform their review function at
this stage. They must have a basic un-
derstanding of the steps agencies fol-
low in recruiting adoptive parents, in-
cluding the use of adoption registries.
Judges should know something about
the special difficulties in placing differ-
ent categories of children. They should
be familiar with agency policy on who
is eligible to adopt. They must be fa-
miliar with agency policies concerning
adoption by relatives and foster parents.

When children have special needs, a
major concern at post-termination re-
views should be whether an appropri-
ate adoption subsidy is available to pro-
spective adoptive parents. The lack of
an adoption subsidy can be a barrier to
placement and can lead to later adop-
tion disruption. For example, the place-
ment of children with expensive medi-
cal conditions, handicapped children,
children in sibling groups, older chil-
dren, and minority children may be very
difficult without proper financial sup-
port for adoptive parents.

Inadequate subsidies can make chil-
dren hard to place or lead to later adop-
tion disruption. For example, an inad-
equate subsidy may cause real hardship
when a parent must give up work to
care for a handicapped child. Failure
to pay for critical services may impel the
parents to attempt to relinquish the
child. Not only may unexpected costs -
financially destroy adoptive parents, but
adoptive parents may feel compelled to
place the child into foster care in order
to obtain needed services. Examples of
services that may need to be subsidized
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are psychiatric care (even if such care
is not currently required), special ser-
vices and medical care for the handi-
capped (Medicaid may not be enough),
and post-adoption counseling for adop-
tive parents of difficult children.

Accordingly, judges should have ac-
cess to and be aware of basic eligibility
criteria and available benefits. They
should also be aware that for eligible
children subsidy is an entitlement un-
der federal law and the law of most
states.

J. Conclusion

Timely, careful and complete termina-
tion of parental rights hearings can
avoid mistakes with potentially tragic
consequences to children and families;
spare children and families from ex-
tended periods of uncertainty; shorten

the time children spend in foster care;
and facilitate permanency planning for
children, potentially speeding progress
toward adoption or other permanent
placement.

Enough time must be set aside for the
completion of careful and complete con-
tested termination hearings. Each court
must determine the typical range in
length of contested hearings and estab-
lish a calendar to accommodate such
hearings without the need for routine
postponements and delays. Courts
must require that all necessary partici-
pants be present and on time. In deter-
mining the number of judges and in
organizing the court calendar, the court
must calculate both the frequency of
contested hearings and their average
length.
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K. Resource Guideline

Hearing Activity Time Estimate

1. Introductory Remarks 2 Minutes
e introduction of parties
¢ advisement of rights
e explanation of the proceeding

2. Adequacy of Notice and Service of Process Issues 3 Minutes

3. Case Status/Activity Update 10 Minutes
e services provided to the family
e continuing barriers to case plan progress
e grounds for termination of parental rights

4.Discussion of Why Termination of Parental Rights is in the
Best Interests of the Child 15 Minutes
¢ what alternatives to termination are available
¢ adequacy of the post-termination placement plan

5. Reasonable Efforts Finding 10 Minutes

6. Troubleshooting and Negotiations Between Parties 10 Minutes
¢ detailed explanations of the significance of the hearing
to the parents
¢ time for the judge to ensure that surrender decisions
are those of the parents (if applicable)
e final visit arrangements
¢ respect for emotional outbursts in surrender situations

7. Issuance of Orders and Scheduling of Next Hearing 10 Minutes
¢ issue finding regarding termination including whether -
grounds for termination were satisfied and, if so, whether
termination was in the best interests of the child
¢ oral summary of evidence if entry is not completed and
provided to all parties at the hearing

Minimum Time Allocation 60 Minutes
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L. Termination of Parental
Rights Hearing Checklist

Persons who should always be
present at the termination of parental
rights hearing:

e Judge or judicial officer

¢ Parents, including putative fathers

e Assigned caseworker

e Agency attorney

e Attorney for parents (separate
attorneys if conflict warrants)

¢ Legal advocate for the child and/
or GAL/CASA

e Court reporter or suitable technology

e Security personnel

The following are persons

whose presence may also be needed
at the termination of parental rights
hearing:

e Age-appropriate children whose
testimony is required

¢ Judicial case management staff

e Law enforcement officers

e Service providers

e Adult or juvenile probation or
parole officer

e Other witnesses

Key decisions the court should make
at the termination of parental rights
hearing:

¢ Whether the statutory grounds for
termination of parental rights
have been satisfied. '

e Whether termination is in the best
interests of the child.

The court’s written findings of fact
and conclusions of law at the
termination of parental rights
hearing should:

¢ Indicate whether or not termina-
tion of parental rights is granted.

* Address whether the grounds for
termination were satisfied and, if
so, whether termination was in the
best interests of the child.

* Be sufficient for the purpose of
appellate review.

® Set schedule for subsequent
Judicial review.

M. Endnotes

1. See Case Flow Management guidelines in Chapter
II GENERAL ISSUES, Section C.

2. See Case Flow Management guidelines in Chapter
I GENERAL ISSUES, Section C.

3. See Mark Hardin, “Legal Placement Options to
Achieve Permanence for Children in Foster Care,”
Foster Children in the Courts, 128 (Boston:
Butterworth Legal Publishers, 1983).
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IX. Adoption Hearings

A. Introduction

Adoption creates the status of parent
and child between individuals who are
not each other’s biological parent or
child. A judicial decree of adoption
builds a new legal relationship between
a child and the members of the child’s
adoptive family, and causes the child to
become, for all purposes, the child of the
adoptive parents. In child abuse and
neglect cases, adoption is recognized by
federal and state laws as the most per-
manent form of out-of-home placement,
and is the preferred result for children
who cannot be returned home.

It is the preferred practice for the
same court which handled termi-
nation of parental rights cases to
also handle adoption proceedings
in the same case.

Adoption makes possible the place-
ment of children without safe or perma-
nent living situations with adoptive par-
ents who are willing to assume all pa-
rental rights and responsibilities. Lon-
gitudinal research has confirmed the
value of adoption, and proven that the
occurrence of sometimes problematic
adoptive relationships are outweighed
by the generally positive, long-term con-
sequences of adoption.

The court has authority to proceed
with adoption when parental rights have
been terminated. It is the preferred
practice for the same court which
handled termination of parental rights
cases to also handle adoption proceed-
ings in the same case.

B. Adoption Hearings

The judge’s key functions when hear-
ing an adoption petition for a child in
foster care are to: (a) ascertain that ei-
ther parental rights have been voluntar-
ily relinquished or that parental rights
have been terminated and the appeal
process is over; (b) make sure that all
other required consents to adoption are
provided; (c) review home studies or
court-ordered reports; (d) make sure
adoptive parents understand that adop-
tion is permanent and irreversible; (e)
confirm in cases involving children with
special needs, that adoptive parents

have been fully advised of all the neces-
sary services and special circumstances
of the child, revisit the adequacy of
adoption subsidy and otherwise make
sure that needed services and assistance
will be available after the adoption; and
(f) resolve conflicts. The same court
which terminated parental rights
should handle adoption proceedings in
order to most effectively perform these
functions.

Contested adoption hearings may be
required when persons other than the
petitioner, such as relatives or past care-
takers of the child, intervene and seek
to adopt the child. In many states, rules
of intervention are liberal in adoption
proceedings. Contested hearings may
also occur if the agency with custody of
the child believes that the placement
was in error and opposes the adoption.

When an adoption is contested, it is
critical that issues be resolved in a
timely fashion. The impact of delays in
contested adoption proceedings may be
compared to delays in termination of
parental rights.

When an adoption petition is to be ap-
proved, a significant part of the judge’s
function becomes ceremonial. The
adoption is an important milestone for
parent and child, and the courtroom
ceremony can be an important event in
their lives.

C. Who Should Be Present

Persons Who Should Always
Be Present at the Uncontested
Adoption Hearing:

Judge or judicial officer

Adoptive parents

Assigned caseworker

Legal advocate for the child

and/or GAL/CASA

e Court reporter or suitable
technology

e The child

At a final adoption hearing, the cer-
emonial aspects of the adoption cer-
emony are important to the child as well
as the parents. Even where an infant is
being adopted, the infant should be
present. The child’s presence may also
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be required in jurisdictions where chil-
dren of a certain age are statutorily re-
quired to consent in the presence of the
judge. The judge should make sure the
adopting parents understand the legal
ramifications of the adoption and that
all legal documents are in place to grant
the adoption.

Persons Who Should
Always Be Present At the
Contested Adoption Hearing:

Judge or judicial officer
Prospective adoptive parents
Assigned caseworker
Agency attorney

Legal advocate for the child
and/or GAL/CASA

Parties contesting the adoption
Attorneys for all parties
Court reporter or suitable
technology

e Security personnel

Persons Whose Presence
May Also Be Needed At the
Contested Adoption Hearing:

e The child
e Judicial case management staff
¢ Other witnesses

The child

The child may need to be present for
several reasons. Depending upon the
child’s age, his or her consent may be
required by law, there may be a ques-
tion about consent, or state law may
require the child to consent in the pres-
ence of the judge. In contested proceed-
ings, children may be called upon to
testify.

Judicial case management staff

Members of the judicial staff may be
required to complete administrative
tasks regarding the adoption hearing
process.

Other witnesses

Witnesses may be called upon to tes-
tify about the qualifications of the con-
tending parties in a contested adoption.
Other frequent witnesses may include
agency personnel who can explain

adoption subsidy or post-adoption ser-
vices.

The Court’s Written Findings of
Fact and Conclusions of Law at the
Adoption Hearing

At uncontested adoption hearings,
the court should determine whether all
of the necessary consents to adoption
have been provided. This includes the
consent of the agency with custody of
the child, the consent of the child (if the
child is old enough that consent is re-
quired under state law), and, in some
cases, the consent of parents whose
rights have not been terminated.

In some states, when there has been
no prior termination of parental rights,
parental consent to adoption must oc-
cur in the presence of the judge. In
other states, a signed voluntary relin-
quishment of parental rights is suffi-
cient. If written voluntary relinquish-
ments are permitted, the judge should
conduct a thorough inquiry concerning
the conditions and circumstances under
which the consent was taken.

The purpose of this inquiry is to de-
termine whether the consent was vol-
untary and informed and that all alter-
natives to adoption were explained. By
making sure that any consents are valid,
the judge reduces the likelihood of a
later collateral attack of the adoption
decree.

The court should be satisfied that the
child is doing well in the adoptive home
and that the adoptive parents have
made a clear and knowledgeable com-
mitment to care for the child on a per-
manent basis. If a home study is re-
quired, the court should review it care-
fully and, if necessary, question its au-
thor.

The court should determine that the
adoptive parents fully understand the
legal and financial consequences of
adoption. The judge should review with
the parents and agency the need for and
sufficiency of any adoption subsidy ar-
rangements.

At contested adoption hearings, the
court presides over a trial to determine
whether the adoption should be
granted. A contested adoption hearing
must be conducted with procedural fair-
ness, including notice to the parties and
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the opportunity to be represented by
counsel.

As with adjudication and the termi-
nation of parental rights hearings, the
court must make special efforts to en-
sure that the matter is concluded with-
out undue delay. Principles of case flow
management must be applied to the
contested adoption. Typical sources of
delay include untimely completion of
home studies, requests for delays by
counsel, and overcrowded court dock-
ets.

D. Conclusion

At final adoption hearings, where the
court is to issue the decree, the judge
should take special care to make the
adoption both a solemn ceremony and
a celebration. Adoption is an event of
great importance in the lives of adop-
tive parents and children, and ceremony
can help to seal the mutual commitment
between parent and child. The judge

E. Resource Guideline

should explain, in a dignified manner,
the significance of the adoption. The
judge should then elicit mutual prom-
ises of commitment from parents and
age-appropriate children. At the con-
clusion of the brief ceremony, some
courts arrange for the taking of photo-
graphs to commemorate the occasion.

In contested adoption cases, enough
time must be set aside for the comple-
tion of careful and complete hearings.
Each court must determine the typical
range in length of contested hearings
and establish a calendar to accommo-
date such hearings without the need for
routine postponements and delays.
Courts must require that all necessary
participants be present and on time. In
determining the number of judges and
in organizing the court calendar, the
court must calculate both the frequency
of contested hearings and their average
length.
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F. Adoption Hearing
Checklist

Persons who should always be
present at the uncontested
adoption hearing:

Judge or judicial officer

Adoptive parents

Assigned caseworker

Legal advocate for the child

and/or GAL/CASA

e Court reporter or suitable
technology

¢ The child

Persons who should always
be present at the contested
adoption hearing:

Judge or judicial officer

Prospective adoptive parents

Assigned caseworker

Agency attorney

Legal advocate for the child

and/or GAL/CASA

e Parties contesting the
adoption

e Attorneys for all parties
Court reporter or suitable
technology

e Security personnel

Persons whose presence may
also be needed at the contested
adoption hearing:

e The child

¢ Judicial case management
staff

¢ Other witnesses

The court’s written findings

of fact and conclusions of law at

the adoption hearing should:

¢ Determine whether all of the

Thoroughly describe the
conditions and circumstances
under which parental consent to
adoption was obtained. When
there has been no prior
termination of parental rights in
some states, parental consent
must occur in the presence of the
judge. Other states require a
signed voluntary relinquishment
of parental rights.

Determine whether the consent
was voluntary and informed and
that all alternatives to adoption
were explained.

Determine that the child is doing
well in the adoptive home and
that the adoptive parents have
made a clear and knowledgeable
commitment to care for the child
on a permanent basis.
Determine that the adoptive
parents fully understand the legal
and financial consequences of
adoption. Review with the
parents and agency the need for
and sufficiency of any adoption
subsidy arrangements.

At contested adoption hearings,
determine whether the adoption
should be granted. A contested
adoption hearing must be
conducted with procedural
fairness, including notice to the
parties and the opportunity to be
represented by counsel.
Conclude the proceeding without
undue delay, applying principles
of case flow management.

necessary consents to adoption
have been provided, including
the consent of the agency with
custody of the child, the consent
of the child (if the child is old
enough that consent is required
under state law), and, in some
cases, the consent of parents
whose rights have not been
terminated.
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Preliminary Protective
Hearing Checklist

Filing the petition:

® A sworn petition or complaint
Persons who should always be should be filed at or prior to the
present at the preliminary time of the preliminary protective
protective hearing: hearing.
¢ The petition should be complete
¢ Judge or judicial officer and accurate.
¢ Parents whose rights have not
been terminated, including puta-
tive fathers
¢ Relatives with legal standing or
other custodial adults
e Assigned caseworker
e Agency attorney
e Attorney for parents (separate

Key decisions the court should
make at the preliminary protective
hearing:

¢ Should the child bereturned home
immediately or kept in foster care
prior to trial?

attorneys if conflict warrants) ¢ What services will allow the child
¢ Legal advocate for the child and/or to remain safely at home?

GAL/CASA ¢ Will the parties voluntarily agree
¢ Court reporter or suitable technology to participate in such services?

e Security personnel ¢ Has the agency made reasonable
efforts to avoid protective place-
Persons whose presence may also ment of the child?
be needed at the preliminary ® Are responsible relatives or other
protective hearing: responsible adults available?
¢ [s the placement proposed by the

e Age-appropriate children

e Extended family members

¢ Adoptive parents

¢ Judicial case management staff

e Law enforcement officers

e Service providers

e Adult or juvenile probation or
parole officer

e Other witnesses

Courts can make sure that parties
and key witnesses are present by:

® Requiring quick and diligent
notification efforts by the agency;

* Requiring both oral and written
notification in language under-
standable to each party and
witness;

agency the least disruptive and
most family-like setting that meets
the needs of the child?

Will implementation of the service
plan and the child’s continued
well-being be monitored on an
ongoing basis by a GAL/CASA?
Are restraining orders, or orders
expelling an allegedly abusive
parent from the home
appropriate?

Are orders needed for examina-
tions, evaluations, or immediate
services?

What are the terms and conditions
for parental visitation?

What consideration has been
given to financial support of the
child? :

-® Requiring notice to include reason
for removal, purpose of hearing,
availability of legal assistance;

* Requiring caseworkers to encour-
age attendance of parents and
other parties.

Additional activities at the
preliminary protective hearing:

¢ Reviewing notice to missing
parties and relatives;

e Serving the parties with a copy of
the petition;
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¢ Advising parties of their rights;
e Accepting admissions to
allegations of abuse or neglect.

Submission of reports to the court:

e The court should require submis-

sion of agency and/or law enforce-

ment reports at least one hour
prior to the preliminary protective
hearing.

¢ Reports to the court should
describe all circumstances of
removal, any allegations of abuse
or neglect, and all efforts made to
try to ensure safety and prevent
need for removal.

The court’s written findings
of fact and conclusions of law
at the preliminary protective
hearing should:

Be written in easily understand-
able language which allows the
parents and all parties to fully
understand the court’s order.

Resource Guideline

If child is placed outside
the home:

¢ Describe who is to have custody
and where child is to be placed;

e Specify why continuation of
child in the home would be
contrary to the child’s welfare
(as required to be eligible for
federal matching funds);

¢ Specify whether reasonable efforts
have been made to prevent
placement (including a brief
description of what services, if
any, were provided and why
placement is necessary);

e Specify the terms of visitation.

Whether or not the child is
returned home:

¢ Provide further directions to the
parties such as those govern-
ing future parental conduct and
any agency services to the
child and parent agreed upon
prior to adjudication.

e Set date and time of next hearing.

It is recommended that 60 minutes be allocated for
each preliminary protective hearing.
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Adjudication Hearing Checklist  cation hearing, the judge may need to
make additional temporary decisions at

Persons who should always be the conclusion of adjudication.
present at the adjudication hearing: For example, the judge may need to:
¢ Judge or judicial officer ® Determine where the child is to be
¢ Parents whose rights have not been placed prior to disposition hearing;
terminated, including putative ¢ Order further testing or evaluation
fathers of the child or parents in prepara-
¢ Relatives with legal standing or tion for the disposition hearing;
other custodial adults ¢ Make sure that the agency is, in
¢ Assigned caseworker preparation for disposition, taking
e Agency attorney prompt steps to evaluate
e Attorney for parents (separate relatives as possible caretakers,
attorneys if conflict warrants) including relatives from outside
e [egal advocate for the child the area;
and/or GAL/CASA ® Order the alleged perpetrator to
e Court reporter or suitable technology stay out of the family home and
e Security personnel have no contacts with the child;
¢ Direct the agency to continue its
Persons whose presence may efforts to notify noncustodial
also be needed at the adjudication parents, including unwed fathers;
hearing: and
* When the child is to be in foster
e Age-appropriate children care prior to disposition, set terms
¢ Extended family members for visitation, support, and other
¢ Adoptive parents intra-family communication
¢ Judicial case management staff including both parent-child and
¢ Law enforcement officers sibling visits.
¢ Service providers
e Other witnesses The court’s written findings of
fact and conclusions of law at
Key decisions the court should the adjudication hearing should:

make at the adjudication hearing:
e Accurately reflect the reasons for

¢ Which allegations of the petition state intervention.
have been proved or admitted, ¢ Provide sufficiently detailed
if any; information to justify agency and
e Whether there is a legal basis for court choices for treatment and
continued court and agency services.
intervention; ¢ Provide a defensible basis for
¢ Whether reasonable efforts have refusing to return a child home or
been made to prevent the need for terminating parental rights if
placement or to safely reunify the parents fail to improve.
family. ¢ Be written in easily understand-
able language so that all parties
Additional decisions at the know how the court’s findings
adjudication hearing: relate to subsequent case planning.
¢ Set date and time of next hearing,
If the disposition hearing will not oc- if needed.

cur within a short time after the adjudi-

Resource Guideline







Master Checklists

Disposition Hearing
Checklist

Persons who should always be
present at the disposition hearing:

¢ Judge or judicial officer

¢ Parents whose rights have not been
terminated, including putative
fathers

¢ Relatives with legal standing or
other custodial adults

¢ Assigned caseworker

e Agency attorney

* Attorney for parents (separate
attorneys if conflict warrants)

¢ Legal advocate for the child
and/or GAL/CASA

¢ Court reporter or suitable technology

e Security personnel

Persons whose presence may also be
needed at the disposition hearing:

e Age-appropriate children

e Extended family members

e Adoptive parents

¢ Judicial case management staff

¢ Law enforcement officers

e Service providers

¢ Adult or juvenile probation or
parole officer

e Other witnesses

Submission of reports
to the court. Predisposition
reports should include:

e A statement of family changes
needed to correct the problems
necessitating state intervention,
with timetables for accomplishing
them; ’

¢ A description of services to be
provided to assist the family; and

e A description of actions to be taken
by parents to correct the identified
problems.

When the agency recommends
foster placement, an affidavit of
reasonable efforts should be
submitted. The following are
some additional key elements of
the affidavit:

¢ A description of the efforts made by
the agency to avoid the need for
placement and an explanation why
they were not successful;

e An explanation of why the child
cannot be protected from the
identified problems in the home
even if services are provided to the
child and family; and

¢ [dentification of relatives and
friends who have been contacted
about providing a placement for the
child.

Other information that should

be included either in the affidavit
of reasonable efforts or an
accompanying court report is:

¢ A description of the placement and
where it is located;

® Proposed arrangements for visitation;

e Placement of the child’s siblings
and, if they are to be apart,
proposed arrangements for
visitation;

e An appropriate long-term plan for
the child’s future; and

¢ Proposed child support.

Key decisions the court should
make at the disposition hearing:

e What is the appropriate statutory
disposition of the case and long-
term plan for the child?

¢ Where should the child be placed?

¢ Does the agency-proposed case
plan reasonably address the
problems and needs of child and
parent?

¢ Has the agency made reasonable
efforts to eliminate the need for
placement or prevent the need for
placement?

e What, if any, child support should
be ordered?

¢ When will the case be reviewed?
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The court’s written findings
of fact and conclusions of law at
the disposition hearing should:

¢ Determine the legal disposition of
the case, including the custody of
the child, based upon the statutory
options provided under state law.

e State the long-term plan for the
child (e.g., maintenance of the
child in the home of a parent,
reunification with a parent or
relative, permanent placement of
child with a relative, placement of
the child in a permanent adoptive
home.)

e When applicable, specify why
continuation of child in the home
would be contrary to the child’s
welfare.

¢ Where charged with this
responsibility under state law and
based upon evidence before the
court, approve, disapprove or
modify the agency’s proposed
case plan.

Resource Guideline

e Determine whether there is a plan
for monitoring the implementa-
tion of the service plan and
assuming the child’s continued
well-being? Is a GAL/CASA
available to do this?

¢ When placement or services are
ordered that were not agreed
upon by the parties, specify the
evidence or legal basis upon
which the order is made.

¢ Specify whether reasonable
efforts have been made to prevent
or eliminate the need for
placement.

e Specify the terms of parental
visitation.

e Specify parental responsibilities
for child support.

* Be written in easily understand-

able language so that parents and
all parties fully understand the
court’s order.

e Set date and time of next hearing,
if needed.

It is recommended that a minimum of 30 minutes be allocated

for each disposition hearing.
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Review Hearing Checklist

Persons who should always be
present at the review hearing:

¢ Judge or judicial officer

e Parents whose rights have not
been terminated, including
putative fathers

e Age-appropriate children

¢ Relatives with legal standing or
other custodial adults

e Foster parents

¢ Assigned caseworker

e Agency attorney

¢ Attorney for parents (separate
attorneys if conflict warrants)

¢ Legal advocate for the child
and/or GAL/CASA

e Court reporter or suitable
technology

e Security personnel

Persons whose presence may also
be needed at the review hearing:

¢ Extended family members

¢ Adoptive parents

e Judicial case management staff

e Service providers

e Adult or juvenile probation or
parole officer

e Other witnesses

e School officials

Key decisions the court should
make at the review hearing:

e Whether there is a need for
continued placement of a child.

¢ Whether the court-approved,
long-term-permanent plan for the
child remains the best plan for the
child.

¢ Whether the agency is making
reasonable efforts to rehabilitate
the family and eliminate the need
for placement of a child.

¢ Whether services set forth in the
case plan and the responsibilities
of the parties need to be clarified
or modified due to the availability
of additional information or
changed circumstances.

e Whether the child is in an
appropriate placement which
adequately meets all physical,
emotional and educational needs.

e Whether the terms of visitation
need to be modified.

e Whether terms of child support
need to be set or adjusted.

¢ Whether any additional court
orders need to be made to move
the case toward successful
completion.

e What time frame should be set
forth as goals to achieve reunifica-
tion or other permanent plan for
each child.

Submission of reports
to the court:

Pre-Review Report

Pre-review reports by the child
welfare agency and the GAL/CASA
can serve the same purpose as predis-
position reports. Pre-review reports
should include:

¢ A statement of family changes
needed to correct the problems
necessitating state intervention,
with timetables for accomplishing
them;

e A description of services to be
provided to assist the family; and

e A description of actions to be
taken by parents to correct the
identified problems.

Affidavit of Reasonable Efforts
When the agency recommends
continued foster placement, an affida-
vit of reasonable efforts should be
submitted. The following are some
key elements of the affidavit:
e A description of the efforts made
by the agency to reunify the family
. since the last disposition or review
hearing and an explanation why
those efforts were not successful;
* An explanation why the child
cannot presently be protected
from the identified problems in
the home even if services are
provided to the child and family.
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The court’s written findings
of fact and conclusions of law
at the review hearing should:

e Set forth findings as to why the
children are in need of continued
placement outside the parents’
home or continued court supervi-
sion, including the specific risks to
the child;

e Set forth findings as to whether
and why family reunification and
an end to court supervision
continues to be the long-term case
goal;

e Set forth findings as to whether
the agency has made reasonable
efforts to eliminate the need for
placement, with specific findings
as to what actions the agency is
taking;

¢ Set forth detailed findings of fact
and conclusions of law as to
whether the parents are in compli-
ance with the case plan and
identify specifically what further
actions the parents need to
complete;

Resource Guideline

It is recommended that 30 minutes be allocated
for each review hearing.

e Set forth orders for the agency to
make additional efforts necessary
to meet the needs of the family
and move the case toward
completion;

e Be written in easily understand-
able language which allows the
parents and all parties to fully
understand what action they must
take to have their children
returned to their care;

e Approve proposed changes in the
case plan and set forth any court-
ordered modifications needed as a
result of information presented at
the review;

¢ Identify an expected date for final
reunification or other permanent
plan for the child;

* Make any other orders necessary
to resolve the problems that are
preventing reunification or the
completion of another permanent
plan for the child; and

e Set date and time of next hearing,
if needed.
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Permanency Planning Hear-
ing Checklist

Persons who should always be
present at the permanency planning
hearing:

¢ Judge or judicial officer

e Age-appropriate children

¢ Parents whose rights have not
been terminated, including
putative fathers

e Relatives with legal standing or
other custodial adults

e Assigned caseworker

e Agency attorney

e Attorney for parents (separate
attorneys if conflict warrants)

¢ Legal advocate for the child and/
or GAL/CASA

e Court reporter or suitable technology

e Security personnel

Persons whose presence may also be
needed at the permanency planning
hearing:

e Extended family members

e Foster parents

® Prospective adoptive parents

e Judicial case management staff

e Service providers

¢ Adult or juvenile probation or
parole officer

e Other witnesses

Key decisions the court should make
at the permanency planning hearing:

¢ The child is to be returned home
on a specific date.

¢ The child will be legally freed for
adoption.

® The custody of the child will be
transferred to an individual or
couple on a permanent basis.

® The child will remain in foster care
on a permanent or long-term
basis.

e Foster care will be extended for a
specific time, with a continued
goal of family reunification.

Submission of reports
to the court. A report for a perma-
nency planning hearing should:

e Specify the relief being sought
and address the same issues that
the judge needs to determine.

® Examine the reasons for
excluding higher priority options.

¢ Set forth a plan to carry out the
placement decision.

When the report or petition requests
that a child be returned home on a
date certain, it should set forth:

¢ How the conditions or circum-
stances leading to the removal of
the child have been corrected;

¢ The frequency of recent visitation
and its impact on the child; and

¢ A plan for the child’s safe return
home and follow-up supervision
after family reunification.

When the report requests termination
of parental rights, it should set forth:

¢ Facts and circumstances
supporting the grounds for
termination; and

¢ A plan to place the child for
adoption.

When a custody award to an
individual or couple is proposed,
the report should set forth:

¢ Facts and circumstances refuting
the grounds for termination of
parental rights (demonstrating
the fitness of the parents) or
showing that although the child
cannot be placed with parents,
termination is not in the best
interests of the child;

e Facts and circumstances
demonstrating the appropriate-
ness of the individual or couple to
serve as permanent caretaker of
the child; and

¢ A plan to ensure the stability of
the placement.
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When permanent foster care with a
specific family is proposed, the report
should set forth:

e Facts and circumstances refuting
the grounds for termination of
parental rights (demonstrating
the fitness of the parents) or
showing that although the child
cannot be placed with parents,
termination is not in the best
interests of the child;

e Facts and circumstances
explaining why custody is not
practical or appropriate;

e Facts and circumstances
demonstrating the appropriate-
ness of the foster parents and the
foster parents’ commitment to
permanently caring for the child;
and

¢ A plan to ensure the stability of
the placement.

When long-term foster care is
proposed because the child cannot
function in a family setting, the report
should set forth:

e Facts and circumstances leading
to that conclusion; and

¢ A plan to prepare the child to live
in a family setting at the earliest
possible time and for visitation
with parents and siblings.

When long-term foster care in
connection with independent living
"arrangements is proposed, the report
should set forth:

¢ Facts and circumstances refuting
the grounds for termination of
parental rights (demonstrating the
fitness of the parents) or showing
that although the child cannot be
placed with parents, termination is
not in the best interests of the
child;

Resource Guideline

e Facts and circumstances
explaining why continued custody
or permanent foster care is not
appropriate at the same time that
independent living services are
being provided; and

e A plan to prepare the child for
independent living and for visita-
tion between the child, parents
and siblings.

When an extension of foster care
for a time certain is proposed with a
goal of reunification, the report
should set forth:

e Facts and circumstances showing
that the parents and child have a
strong and positive relationship,
parents have made substantial
progress toward the child’s return
home, and return home is likely
within the next six months.

¢ Facts and circumstances showing
why it is too early to specify a time
certain for reunification.

¢ A plan to achieve reunification
within six months.

The court’s written findings of fact
and conclusions of law at the perma-
nency planning hearing should:

¢ Be prepared within a reasonable
time after the permanency planning
hearing;

¢ Be written in easily understandable
language so that parents and all
‘parties fully understand the court’s
order;

e Provide documentation for further
proceedings;

e Address the same issues as those to
be addressed in the report dis-
cussed above; and

e Set date and time of next hearing, if
needed.




Master Checklists

Termination of Parental
Rights Hearing Checklist

Persons who should always be
present at the termination of parental
rights hearing:

¢ Judge or judicial officer

e Parents, including putative fathers

¢ Assigned caseworker

e Agency attorney

e Attorney for parents (separate
attorneys if conflict warrants)

¢ Legal advocate for the child and/
or GAL/CASA

e Court reporter or suitable technology

e Security personnel

The following are persons
whose presence may also be
needed at the termination of
parental rights hearing:

e Age-appropriate children whose
testimony is required

e Judicial case management staff

e Law enforcement officers

e Service providers

e Adult or juvenile probation or
parole officer

¢ Other witnesses

Resource Guideline

Key decisions the court should make
at the termination of parental rights
hearing:

e Whether the statutory grounds for
termination of parental rights
have been satisfied.

e Whether termination is in the best
interests of the child.

The court’s written findings of
fact and conclusions of law at the
termination of parental rights
hearing should:

¢ Indicate whether or not termina-
tion of parental rights is granted.

¢ Address whether the grounds for
termination were satisfied and, if
so, whether termination was in the
best interests of the child.

¢ Be sufficient for the purpose of
appellate review.

e Set schedule for subsequent
judicial review.
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Adoption Hearing Checklist

Persons who should always be
present at the uncontested
adoption hearing:

Judge or judicial officer

Adoptive parents

Assigned caseworker

Legal advocate for the child

and/or GAL/CASA

¢ Court reporter or suitable
technology

e The child

Persons who should always
be present at the contested
adoption hearing:

Judge or judicial officer
Prospective adoptive parents
Assigned caseworker
Agency attorney
Legal advocate for the child
and/or GAL/CASA
e Parties contesting the
adoption
Attorneys for all parties
Court reporter or suitable
technology
e Security personnel

Persons whose presence may
also be needed at the contested
adoption hearing:

e The child

e Judicial case management
staff

¢ Other witnesses

The court’s written findings
of fact and conclusions of law at
the adoption hearing should:

¢ Determine whether all of the
necessary consents to adoption
have been provided, including

Resource Guideline

the consent of the agency with
custody of the child, the consent
of the child (if the child is old
enough that consent is required
under state law), and, in some
cases, the consent of parents
whose rights have not been
terminated.

Thoroughly describe the
conditions and circumstances
under which parental consent to
adoption was obtained. When
there has been no prior
termination of parental rights in
some states, parental consent
must occur in the presence of the
judge. Other states require a
signed voluntary relinquishment
of parental rights.

Determine whether the consent
was voluntary and informed and
that all alternatives to adoption
were explained.

Determine that the child is doing
well in the adoptive home and
that the adoptive parents have
made a clear and knowledgeable
commitment to care for the child
on a permanent basis.
Determine that the adoptive
parents fully understand the legal
and financial consequences of
adoption. Review with the
parents and agency the need for
and sufficiency of any adoption
subsidy arrangements.

At contested adoption hearings,
determine whether the adoption
should be granted. A contested
adoption hearing must be
conducted with procedural
fairness, including notice to the
parties and the opportunity to be
represented by counsel.
Conclude the proceeding without
undue delay, applying principles
of case flow management.
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Adjudication hearing - In child wel-
fare proceedings, the trial stage at
which the court determines whether
allegations of dependency, abuse or
neglect concerning a child are sustained
by the evidence and, if so, are legally
sufficient to support state intervention
on behalf of the child; provides the ba-
sis for state intervention into a family,
as opposed to the disposition hearing
which concerns the nature of such in-
tervention; in some states, adjudication
hearings are referred to as ‘jurisdic-
tional” or ‘fact-finding” hearings.

Adoptive parent - The adult person
with whom a relationship is legally es-
tablished to a child not biologically re-
lated. Under the adoptive relationship,
the child becomes the heir and is en-
titled to all other privileges belonging
to a natural child of the adoptive par-
ent.

Adoption hearing - Judicial proceed-
ing in which a relationship is legally es-
tablished between adult individual(s)
and a child not biologically related.

Case flow management - Administra-
tive and judicial processes designed to
reduce delays in litigation; processes
which assist the court in monitoring
child welfare agencies to make sure de-
pendency cases are moved diligently
and decisively toward completion.

Child abuse - To hurt or injure a child
by maltreatment. As defined by statutes
in the majority of states, generally lim-
ited to maltreatment that causes or
threatens to cause lasting harm to a
child.

Child custody - Legal authority to de-
termine the care, supervision, and dis-
cipline of a child; when assigned to an
individual or couple, includes physical
care and supervision. Includes guard-
ianship of the person of a minor such
as may be awarded by a probate court.

Child neglect - To fail to give proper
attention to a child; to deprive a child;
to allow a lapse in care and supervi-
sion that causes or threatens to cause
lasting harm to a child.

Court Appointed Special Advocate
(CASA) - A specially screened and
trained volunteer, appointed by the
court, who conducts an independent
investigation of child abuse, neglect,
or other dependency matters, and sub-
mits a formal report proffering advi-
sory recommendations as to the best
interests of a child. In some jurisdic-
tions, volunteers without formal legal
training, such as CASAs, are ap-
pointed to represent abused and ne-
glected children, serving in the capac-
ity of a Guardian ad Litem. See Guard-
ian ad Litem.

Dependent child - A young person
subject to the jurisdiction of the court
because of child abuse or neglect.

Direct calendaring - An administra-
tive scheduling system used by courts
in which child abuse and neglect cases
involving a single family are assigned
10 a single judge or judicial officer at
the time the case is first filed, and for
the duration of government involve-
ment with a specific family. The ini-
tially-assigned judge conducts all sub-
sequent hearings, conferences and tri-
als.

Disposition hearing - The stage of
the juvenile court process in which,
after finding that a child is within ju-
risdiction of the court, the court deter-
mines who shall have custody and con-
trol of a child; elicits judicial decision
as to whether to continue out-of-home
placement or to remove a child from
home.

Diversion programs - Community-
based services designed to prevent the
necessity of child abuse, neglect or
other dependency matters coming be-
fore the court.




Formal mediation - Structured nego-
tiations involving parents, social service
agencies, and independent, third-party
representatives involved in reaching
joint solutions in matters before the
court.

is awarded by the probate court. There-
fore, appointing a guardian for a foster
child may require the action of two
courts: the court hearing the abuse or
neglect (e.g., the juvenile or family
court) and the probate court.

Foster care - Temporary residential
care provided to a minor child placed
pursuant to a neglect or dependency
hearing; can include care by a non-bio-
logical foster family, group care, resi-
dential care, or institutional care.

Foster Care Review Board (FCRB) -
A panel of screened and trained volun-
teers preferably appointed by juvenile
or family courts to: regularly review
cases of children in substitute place-
ment such as foster care; examine ef-
forts to identify a permanent placement
for each child; and proffer advisory rec-
ommendations to the court.

Foster family care - A form of foster
care involving placement of a child with
anon-biological family that is approved
and supervised by the state.

Guardian ad litem - 1. In certain de-
pendency matters, a person with formal
legal training appointed by a judge to
represent the best interests of an alleg-
edly abused or neglected child; differs
from the legal advocate for the child
who specifically represents the child’s
wishes before the court. See Legal ad-
vocate for the child. 2. A recruited,
screened and trained citizen volunteer
without formal legal training, appointed
by a judge to represent the best inter-
ests of an allegedly abused or neglected
child. See Court Appointed Special
Advocate (CASA).

Guardianship - A legally established
relationship between a child and adult
who is appointed to protect the child’s
best interests and to provide the child’s
care, welfare, education, discipline,
maintenance and support. Where
guardianship is awarded to an indi-
vidual or couple, it includes the right to
physical possession of the child. In
many states, guardianship of this type

Judicial officer - Person who serves in
an appointive capacity at the pleasure
of an appointing judge, and whose de-
cisions are subject to review by that
judge; referred to in some jurisdictions
as associate judges; magistrates; refer-
ees; special masters; hearing officers;
commissioners.

Judicially supervised settlement
conference - A judicially-mandated
meeting at which the judge is present,
which involves all attorneys and parties
to a proceeding. The meeting typically
occurs at a fixed time and place at least
10 days before a trial, and provides iden-
tification of issues to be tried, experts
to be called, necessary reports, and wit-
ness availability.

Judge - One who conducts or presides
over a court of justice and resolves con-
troversies between parties. In the fore-
going text, the term also encompasses
persons serving in an appointive capac-
ity whose decisions are subject to re-
view by a judge, including associate
judges, magistrates, referees, special
masters, hearing officers, and commis-
sioners.

Legal advocate for the child - In cer-
tain dependency matters, a person with
formal legal training appointed by a ju-
venile or family court to specifically rep-
resent the wishes of an allegedly abused
or neglected child under the court’s ju-
risdiction; differs from a Guardian ad
litem appointed to represent the best
interests of a child before the court. See
Guardian ad litem.

Long-term foster care - Extended
residential care provided to a minor
child placed pursuant to a neglect or de-
pendency hearing; can include care by
a non-biological foster family, group
care, residential care, or institutional
care.



Master calendaring - An administra-
tive scheduling system used by courts
in which child abuse and neglect cases
may be reassigned to different judges
at different stages of the case.

Mediation - Process by which a neu-
tral mediator assists all of the parties in
voluntarily reaching a consensual
agreement about issues at hand; a pro-
cess of facilitated communication be-
tween parties designed to resolve issues
and agree upon a plan of action.

Motion - An application to a court made
in reference to a pending action, ad-
dressed to a matter within the discre-
tion of a judge.

Permanency planning hearing - A
special type of post-dispositional pro-
ceeding designed to reach a decision
concerning the permanent placement of
a child; the time of the hearing repre-
sents a deadline within which the final
direction of a case is to be determined.

Petition/pleading - A formal written
request or ‘prayer’ for a certain thing to
be done.

Preliminary protective hearing - The
first court hearing in a juvenile abuse
or neglect case, referred to in some ju-
risdictions as a ‘shelter care hearing,’
‘detention hearing,” ‘emergency re-
moval hearing,” or ‘temporary custody
hearing’; occurs either immediately be-
fore or immediately after child is re-
moved from home on an emergency
basis; may be preceded by an ex parte
order directing placement of the child;
in extreme emergency cases may con-
stitute the first judicial review of a child
placed without prior court approval.

Pre-trial settlement conference - A
meeting of attorneys and parties to a
proceeding held for the purpose of
reaching a negotiated settlement involv-
Ing joint solutions.

Putative father - The alleged or sup-
posed male parent; the person alleged
to have fathered a child whose parent-
age is at issue.

Reasonable efforts - Public Law 96-
272, the Adoption Assistance and Child
Welfare Act of 1980 requires that “rea-
sonable efforts” be made to prevent or
eliminate the need for removal of a de-
pendent, neglected, or abused child
from the child’s home and to reunify the
family if the child is removed. The rea-
sonable efforts requirement of the fed-
eral law is designed to ensure that fami-
lies are provided with services to pre-
vent their disruption and to respond to
the problems of unnecessary disruption
of families and foster care drift. To en-
force this provision, the juvenile court
must determine, in each case where fed-
eral reimbursement is sought, whether
the agency has made the required rea-
sonable efforts. (42 U.S.C. 671(a)(15),
672(a)(1).)

Residential care - A form of foster care
involving placement in group or con-
gregate care.

Review hearing - Court proceedings
which take place after disposition in
which the court comprehensively re-
views the status of a case, examines
progress made by the parties since the
conclusion of the disposition hearing,
provides for correction and revision of
the case plan, and makes sure that cases
progress and children spend as short a
time as possible in temporary place-
ment.

Stipulation - An agreement, admission,
or concession made by parties in judi-
cial proceedings or by their attorneys,
relating to business before the court.

Termination of parental rights hear-
ing - A formal proceeding usually
sought by a state agency at the conclu-
sion of dependency proceedings, in
which severance of all legal ties be-
tween child and parents is sought
against the will of one or both parents,
and in which the burden of proof must
be by clear and convincing evidence;
the most heavily litigated and appealed
stage of dependency proceedings; also
referred to in some states as a ‘sever-
ance,” ‘guardianship with the power to
consent to adoption,” ‘permanent com-
mitment,” ‘permanent neglect,” or
‘modification” hearing.




Voluntary agreement for care - Ar-
rangement with a public child protec-
tion agency for the temporary place-
ment of a child into foster care, entered
into prior to court involvement, and
typically used in cases in which short-
term placement is necessary for a de-
fined purpose such as when a parent
enters in-patient hospital care; a method
of immediately placing child in foster
care with parental consent prior to ini-
tiating court involvement, thereby
avoiding the need to petition the court
for emergency removal.

Excerpted, in part, from Glossary of Se-
lected Legal Terms for Juvenile Justice
Personnel (1988), and Integrated Glos-
sary of Normal Child Sexuality and Child
Sexual Abuse Terms for Juvenile Justice
Professionals (1987), National Council of
Juvenile and Family Court Judges,
Reno, Nevada. .
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A. Introduction

The Resource Guidelines described in
this document represent the accumula-
tion of years of experience by judges
and court personnel involved in cases
of child abuse and neglect. They repre-
sent a combination of “best practice” as
well as a reasoned estimate of the re-
sources required to conduct such prac-
tice.

The guidelines were not developed in
a vacuum, but resulted instead from the
working experience of many courts,
most notably the Hamilton County Ju-
venile Court in Cincinnati, Ohio.
Throughout the deliberations resulting
in the final document, Hamilton County
experience was observed, measured
and documented to provide a base of
reality for understanding both the need
for good practice and the requirements
necessary to assure it can occur.

This technical appendix is intended to
guide court administrators and judges
estimating docket time, judicial time and
ancillary court staff time necessary to
implement the Resource Guidelines.
Estimates are provided of the annual
time requirements for new cases from
initial disposition through ongoing case
review to post-initial disposition.

B. How Were the Estimates
Derived?

Three major factors affect time and re-
source estimates for the handling of
abuse and neglect cases in the juvenile
court. They are: the types of cases pro-
cessed by the court; the time necessary
at each hearing to attend adequately to
matters of importance; and “expansion
factors” such as the degree of case con-
. tinuation and extensive contests that
inflate the resource requirements of the
typical case.

In deriving estimates for case process-
ing, each of these factors was examined
in a sample of cases from Hamilton
County, Ohio. Data were extracted from
the management information system,
and results were interpreted with the
help of judicial officers in the court.
Project staff also attended and observed
a significant number of hearings of vari-
ous case types to determine time re-
quirements for aspects of each hearing.

The resulting analysis represents a
hybrid of numerical calculations tem-

pered and adjusted by interpretive com-
ments from court professionals. Project
staff also adjusted the findings, to a
small degree, when it was clear that
Ohio law or Hamilton County practice
differed in a meaningful way from that
commonly found in other juvenile
courts across the country. It is safe to
assume that the resulting estimates
form a rational starting point from
which to determine time resource re-
quirements consistent with the practice
implications in this document. The
reader is cautioned not to use the esti-
mates in a wholesale fashion, without.
attempting to customize the analysis to
the local situation. It is reasonable to
use these calculations as a basis for fur-
ther examination of the needs of the
court in adequately dealing with these
cases.

1. Configuration of Cases

Figure 1 on page 128 represents a
typical case progression pattern for 100
new, hypothetical case filings in
Hamilton County. The flow chart fol-
lows these cases from original case fil-
ing to initial disposition and through
case closure. As is shown in Figure 1,
these 100 cases follow varied paths and
have significantly different life spans.
At the point of initial disposition, there
are six distinctly different legal statuses
into which cases can fall:

e Case Dismissed - no further
action is required by the court;

¢ Custody to Relative or Non-
Relative- the court awards legal
custody to either parent or to any
other relative or non-relative who
has filed a motion for legal
custody;

¢ Protective Supervision - the
court allows the child to remain
in the home subject to conditions
set by the court;

e Temporary Custody - the court
temporarily commits the child to
a public or private childrens’
services agency and vests
custody in that agency;

¢ Permanent Custody - the court
permanently commits the child to
a public or private childrens’
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services agency and vests all
parental rights with that agency;
and

e Long Term Foster Care - the
court places the child in long-
term foster care with a public or
private agency.

In most courts, these initial findings
at disposition are known. What is of-
ten less well known is the flow and di-
versification that occurs subsequent to
the initial disposition. Cases often
progress to another legal status based
on post-disposition motions or findings
atreview hearings. It is not uncommon
for a case to have multiple legal statuses
prior to being closed.

For example, in 100 typical cases in
the Hamilton County Juvenile Court, 58
were initially disposed as cases involv-
ing temporary custody. Of these, only
20 actually were closed without, at some
point, changing to another legal status
(protective supervision, permanent cus-
tody, etc.). Similar case complexities are
evident for cases originating as protec-
tive supervision initial dispositions.

The importance of this type of case
flow analysis is that each of these case
types has different resource require-
ments and time frames. As seen in Fig-
ure 1, the overall case age at closure-is
significantly different for each type of
case. During the life span of each case,
the amount of time and frequency for
hearings differ, resulting in different
resource requirements.

In this analysis, the model of case flow
depicted in Figure 1 served as the basis
for deriving estimates. That is, the
docket, judicial officer and ancillary
court staff time requirements assume a
pattern of case transactions equal to that
shown in the diagram. While it is dis-
played, for simplicity, as a “typical 100
cases,” the model was developed using
a much larger sample of cases from
Hamilton County over an extended pe-
riod of time.

2. Individual Hearing Time

Requirements

Each case type requires a series of
pre-disposition and post-disposition
hearings based on legal status and life

of the case. In this analysis, the num-
ber of each type of hearing was calcu-
lated for each case type. As cases
changed legal status, the hearing re-
quirement and frequency was shifted to
the new status.

This information was merged with es-
timates of required or recommended
hearing time for each type of hearing
based on the “good practice” principles
in the Resource Guidelines. These two
calculations were then summed for an
entire case over its many legal statuses
and case life.

Taken as a whole, these calculations
provide a reasonable estimate of the
average hearing time requirements for
each case type over its life, and, in total,
for the entire workload of the court for
all cases. Using the average length of
time a case remained in a legal status,
an average number of post-disposi-
tional hearings was also calculated.
These latter calculations were used in
deriving annual time requirements per
case.

3. Expansion Factors

A final calculation was required to
correct for atypical case processing oc-
casioned by delays or continuances or
by actively contested cases where trials
far exceed the ‘average” docket time al-
located for a hearing. While these in-
stances are in the minority, they do ac-
count for a significant additional re-
source requirement when they occur.

Project staff interviewed court staff,
prosecutors and attorneys and relied on
hearing observations to assess the im-
pact of these ‘expansion factors’. As
might be expected, there were signifi-
cant differences in the chance of, and
requirement expansion for various
types of cases. These factors were in-
cluded in the calculations to provide a
realistic picture of the time require-
ments for all types of cases and contin-
gencies. In Hamilton County the great-
est ‘expansion requirement’ was the re-
sult of trials in permanent custody cases.

C. Time Resource Calculations

The analyses described above re-
sulted in a matrix of numbers that was
then recombined to provide an overall
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case time requirement estimate. Time
estimates, presented in Table 1, are di-
vided into two distinct phases of case
processing: pre-initial disposition and
post-initial disposition. This distinction
is made for two reasons. First, the pre-
initial disposition requirements for a
case are more similar across case types
than are post-initial disposition require-
ments. That is, the court activity re-
quired to get a case to initial disposition
is relatively similar for all incoming
cases.

State law generally sets a time period
within which cases should reach initial
~ disposition. In Ohio, for example, all
cases are to be initially disposed within
90 days of the filing of the original peti-
tion. At this point in case processing, a
second set of time requirements com-
mences, limiting the period within
which the court and social service
agency must make final determinations
in the case.

Second, the total amount of time re-
quired for a court annually is the sum

of the average time required to bring
new cases to an initial disposition, and
the time required to review and other-
wise deal with the average number of
post-initial disposition cases that are
active during the year. To accurately
estimate resource requirements, these
two entities must be treated separately.
Table 1 provides resource require-
ments for Docket Time, Judicial Offic-
ers and Court Staff. These three sepa-
rate estimates were derived from obser-
vations and interviews of judicial offic-
ers and court staff in handling cases. At
the pre-initial disposition phase, for ex-
ample, 3.9 hours per case of docket time
are associated with 6.1 hours of judicial
officer time and 12 hours of court staff
time. The judicial officer time estimates
in Table 1 include the additional hours
required for case preparation and re-
view. Court staff time includes the ex-
tra responsibilities for case preparation,
file administration, scheduling an
other duties. :

Table 1
Time Requirements to
Implement Resource Guidelines

Resource Pre-Initial Post-Initial
Category Disposition Disposition
(hours/case) (hours/case)
Docket Time 3.9 3.75
Judicial Officers 6.1 6.6
Other Court Staff 12.0 11.3

The numbers presented in Table 1 represent an “annual estimate” of time re-
quirements for the total caseload configuration presented above. That is, the total,
per case time, for reaching initial disposition in new cases, and the review and
other court activity, for one year, for all active cases. While Figure 1 indicates that
cases continue for longer than a one year period, these numbers were derived to
allow for annual planning and resource allocation in the court.
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D. How to Use
These Calculations

While deceivingly simple, the data
presented in this section can be of sig-
nificant value to a court administrator
or judge attempting to understand and
plan for the resources necessary to
implement the guidelines. The “bottom
line” figures presented in Table 1 rep-
resent a series of investigations and
analyses that combine factors associ-
ated with resource allocation.

To use these calculations in planning,
the administrator must know (or esti-
mate) the potential number of new in-
coming case filings for dependent cases
in the next year. This number can be
reasonably estimated from past activity.
Secondly, the average number of active,
post-disposition cases must be deter-
mined.

To assess resources required, the mul-
tiplication of new cases by the appro-
priate number from Table 1, plus the
average number of active cases multi-
plied by the post-initial disposition fig-
ure in Table 1, will provide an estimate
of total resources required.

So, for example, a court anticipating
100 new case filings (100 x 3.9 hours =
390 hours) and with an average active
caseload of 200 on-going post-disposi-
tional cases (200 x 3.75 hours = 750
hours) should estimate 1,140 hours of
docket time for the dependency
workload. Judicial officer and court
staff time can be similarly computed.

This initial estimate must, however, be
tempered by differences in court struc-
tures, rules and statutes. Further, the
implementation of the guidelines
should, if successful, alter the case pro-
cessing culture of the court itself, thus
impacting subsequent years’ <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>